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Abstract 
Nomination is essential in the estate planning. There are a few institutions that 
offer this mechanism in assisting heirs to accelerate the claiming process of their 
deceased’s estate, including the Takaful benefits. As a Takaful participant, he 
is responsible to appoint a nominee who is responsible for the fund distribution 
that is claimed by the entitled legal heirs in accordance with the Islamic law of 
inheritance (faraid). This article examined the nomination concept in Takaful 
system and its implication in Islamic law perspective and the Islamic Financial 
Services Act (IFSA) 2013, including the conditions and requirements of a 
nominee. This qualitative study used the doctrinal legal research to analyse the 
implication of nomination from the Islamic perspective and under the provisions 
of IFSA 2013 in relation to Takaful. The study found that the nomination gave 
rise to two consequences when the financial consumer died before maturity of 
the Takaful plan. The nominee would either be an executor or trustee and he is 
required to distribute the Takaful benefits to other heirs according to faraid or to 
distribute the benefit to a single or several beneficiaries as hibah recipient. 
However, the law is silent on the condition and requirement of a nominee. 
Therefore, it is recommended that the relevant law should be reviewed on the 
conditions and requirements of a nominee.  
 
Keywords: Nomination, Takaful participant, Islamic Financial Services Act 
2013, conditions and requirements of nominee. 
 
1.0 Introduction  
The establishment of Takaful Malaysia Sdn. Bhd. in 1985 made 
Malaysia the pioneer of Takaful with pursuance of the enactment of 
Takaful Act 1984. To date, Malaysia has 15 Takaful operators, consisting 
of eleven local and four international operators (Central Bank of 
Malaysia, 2019). This indicates that the demand for Takaful as a 
substitute for the conventional insurance is expanding. Statutorily, 
according to Section 133 of the Islamic Financial Services Act 2013 
(IFSA), “financial consumer” is described as any person who uses, has 
used or may intend to use any financial service or product for personal, 
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domestic or household purposes from the related Islamic financial 
institutions. In a broader definition, “financial consumer“is an individual 
who does financial transactions with institutions that are governed by 
the central bank, pawnbrokers, licensed moneylenders and unlicensed 
moneylenders. These groups are categorised into the following:  
 
i. Banked consumers 
An individual who obtains financial services from the banking 
institution and licensed insurance company as well as Takaful 
operators (Ruzian et al., 2015). 
 
ii. Unbanked consumers 
Unbanked consumers who do financial transactions with licensed 
moneylenders, pawnbrokers and unlicensed moneylenders are 
described as adults without an account or a credit card at a 
financial institution and are considered to be outside the 
mainstream for one reason or another.  In Malaysia, the 
‘unbanked’ population stood at 8% or two million of the country’s 
24 million adult population  
 
The above discussion indicates that Takaful participant is a 
category of financial consumer who is responsible for appointing a 
nominee to receive the Takaful benefit. As far as Takaful is concerned, 
the nomination in Takaful is a type of risk protection under the Islamic 
financial planning and wealth management that can be preferred by the 
financial consumers. The main idea of the nomination is that the nominee 
in Takaful nomination should receive the proceeds in full to move on in 
life and replace the financial loss of income (Amin Bahari, 2014). 
According to Schedule 10, Section 142 (Paragraph 3 (1) of the Islamic 
Financial Services Act 2013(IFSA 2013), a nominee shall receive the 
Takaful benefits payable under a Takaful certificate, either as an executor 
or as a beneficiary under a conditional hibah, as stated in the nomination 
form by the Takaful participant.  In addition, Takaful benefit in the IFSA 
includes any benefit, whether pecuniary or not, which is payable under a 
Takaful certificate.  Therefore, the objective of this study is to examine 
the conditions and requirements of a nominee in Takaful from the Islamic 
perspective and IFSA 2013. 
 
2.0 Methodology 
The research was a doctrinal legal research and employed a 
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descriptive and analytical qualitative approach, whereby the research 
relied on all facts or information already available in relation to the 
nomination. Data collection for this research referred to research papers 
published in legal periodicals/ journals, legal reports, doctoral theses and 
conference papers that were concerned with the nomination. The 
research also referred to textbooks, commentaries on statutes, abstracts, 
bibliographies, reviews and materials from the Internet. 
 
3.0 The Role of Nomination in Takaful Estate Planning 
Takaful is an Islamic concept that grasps on property protection 
and distribution. Currently, it becomes one of the important instruments 
in estate planning and wealth management business. Estate Planning is 
defined from the legal and financial planning perspective as a discipline 
that deals specifically with estate distribution.  It arises from the belief that 
everyone will eventually die, and thus it is practical to set up a system 
that can distribute the assets according to the wish of the deceased (Amir 
Bahari, 2014). 
The Takaful benefit is undoubtedlyan Islamic estate instrument. 
The focus is made on the Family Takaful product because this type of 
policy will secure the heirs of the financial consumers when hedies.(Alias  
& Mohamed Hafiz., 2015). As it is generally practised in the industry, for 
the Family Takaful product, there are two accounts, namely the 
Participant’s Account and the Participant’s Special Account. The 
premium paid by the Takaful participant is paid into both accounts based 
on a ratio agreed by the Takaful operator and the Takaful participant and 
the profit allocated for investment in accordance with the Mudarabah 
agreement or wakalah. The Participant’s Account is considered as the 
deposit account of the Takaful participant, whereas the Special 
Participant’s Special Account is solely for making donations. When a 
Takaful participant dies, there is no question in regard to the money 
heritability in the Participant’s Account as it is part of the deceased’s 
estate.  
However, with regard to the money payable by the Takaful 
operator taken from the Special Participant’s Account for the death 
benefit is still questionable. It is a standard practice in Malaysia that when 
a Takaful participant dies, his legal heirs inherit the money paid by the 
Takaful operator. In other words, the payment of the money by the 
Takaful operator to the nominee appointed by the deceased Takaful 
operator is subsequently distributed among the Takaful participant legal 
heirs in accordance with the faraid (Islamic Law of Inheritance). This 
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arrangement transpires even though there is no Islamic legal ruling or 
fatwa issued by any Malaysian fatwa council , either at national or state 
level in regard to the position of the money payable as compensation by 
the Takaful operator on the occurrence of the death of a Takaful 
participant (Azman & Asmadi, 2009) 
As far as Takaful is concerned, the nomination in Takaful is one 
of the estate planning tools that can be opted by the Takaful operator. In 
other words, the Takaful operator may give an option to nominate the 
Takaful participant. In the event of the Takaful participant died, the 
nominee should receive the proceeds to continue their life. According to 
Schedule 10,  Section 142 (Paragraph 3 (1) of the IFSA 2013, a nominee 
shall receive the Takaful benefits payable under a Takaful certificate, 
either as an executor or as a beneficiary, under a conditional hibah, as 
the case may be, as stated in the nomination form by the Takaful 
participant . If the husband makes a hibah to his wife, she will get all the 
properties without having to follow the faraid. However, if the Takaful 
participant is silent on the appointment of a nominee, his wife will be an 
executor/trustee, whereby she should abide by the rulings of faraid. 
Therefore, a Takaful participant needs to make a smart selection to 
determine the best estate planning during their lives, especially in the 
aspects of nomination as to whether the nominee will be construed as 
beneficiary or trustee to the Takaful benefits. 
 
4.0 The Legal Framework on the Takaful Nomination  
Nomination allows the nominee to claim the estate of the 
deceased participant without undergoing a lengthy process which 
involves three difference institutions, namely High Court, Small Estate 
Office and Amanah Raya Berhad. In other words, nominee claims the 
deceased’s estate directly to the institution without any need to get any 
order from the estate authority upon the participant’s death (Suhaimi 
et.al, 2018). The aim of this practice is to assist heirs to acquire 
immediate financial support after the death of the breadwinner (Mohd 
Khairy et al., 2015). Therefore, the law on nomination is governed by 
different statutes related to the institution. This article discusses and 
compares the status of nomination in Takaful governed by the previous 
Takaful Act 1984, Islamic Financial Services Act 2013 and Financial 
Services Act 2013. 
 
4.1 Nomination under Takaful Act 1984 
Previously, the matters relating to Takaful were governed under 
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Takaful Act 1984. The Takaful Act 1984 enacted after the Malaysia 
National Fatwa Committee issued a fatwa that conventional life insurance 
is a void contract due to the presence of the elements of maisir, gharar 
and riba. Therefore, the Takaful Act 1984 is the Act which provides for 
the regulation of Takaful business in Malaysia and for other purposes 
relating to or connected with Takaful. The Takaful Act 1984 is silent on 
the terms of nominee, administrator and beneficiary. It only appears 
under Section 65(1) of the Takaful Act 1984 which states that “When a 
participant, in relation to any family solidarity certificate or solidarity 
certificates, dies and on his death Takaful benefits are payable under the 
certificate or certificates, the operator may make payment to a proper 
claimant such sum of the solidarity moneys as may be prescribed without 
the production of any probate or letters of administration and the operator 
shall be discharged from all liability in respect of the sum paid.” However, 
the proper claimant is not necessarily the nominee as Section 65(4) of 
the Takaful Act 1984 which states that, “In this section, ’proper claimant’ 
means a person who claims to be entitled to the sum in question as 
executor of the deceased, or who claims to be entitled to that sum under 
the relevant law”. 
Looking at the history of Takaful Act 1984 itself, it was adapted 
from the Insurance Act 1963 which has since been replaced by the 
Insurance Act 1996. Indeed Section 65(1) of the Takaful Act 1984 is a 
carbon copy of Section 44 (1) of the Insurance Act 1963 which states 
that, “When a policy owner, in relation to any life policy or life policies 
dies, and on his death policy money is payable under the policy or 
policies, the insurer may make payment to a proper claimant on such 
sum of the policy money as may be prescribed without the production of 
any probate or letters of administration and the insurer shall be 
discharged from all liability in respect of the sum paid.” 
The only difference between the two definitions is that under the 
Takaful Act 1984 it is general to include all possible heirs under the 
shariah. It is pertinent to note that neither the Takaful Act 1984 nor the 
Insurance Act 1963 have provisions to enforce insurers or Takaful 
operators to make payment to the nominee irrespective of whether the 
nominee is a beneficiary entitled to the proceeds or not. However, 
Section 163 of the Insurance Act 1996 gives the policy owner the power 
to nominate any person, albeit a “natural” one, to receive the proceeds 
(Azman, 2013) and Section 167 (2) of the Insurance Act 1996 clearly 
mentions that for Muslim policy holders, the nominee is treated as an 
executor and not the sole beneficiary, and any money paid will be treated 
as part of the deceased’s estate, i.e. faraid. 
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4.2 Nomination under Islamic Financial Services Act 2013 
After three decades of the operational of Act 312, it was repealed 
by the new Islamic Financial Services Act (IFSA) 2013. The enforcement 
of the IFSA on 30 June 2013 showed the changes in legal framework 
landscape that regulated the Islamic financial system in Malaysia. This 
situation makes IFSA as a single statute for IFIs under the supervision of 
Central Bank of Malaysia and has a wider scope of regulation as 
compared to Islamic Banking Act and Takaful Act which were drafted 
particularly to regulate the Islamic banking institutions and Takaful 
operators (Alias & Muhammad Hafiz, 2015).Under IFSA 2013, Section 
142 prescribes the payment of Takaful benefits upon the death of a 
Takaful participant. The details on the mode of payment are provided 
under Schedule 10 under Paragraph 2 of Schedule 10 IFSA 2013. It 
provided on the power to make nomination. Therefore, it is evident that 
IFSA 2013 gives the statutory right to a Takaful participant, who attain 
the age of 16 years old and above and take up a family Takaful certificate 
or personal accident Takaful upon his life, to nominate an individual to 
receive Takaful benefits payable upon his death. 
Therefore, the enactment of IFSA 2013 provides statutory mode 
on the way the nomination should be done since Takaful Act 1984 did 
not provide a specific method on the payment of Takaful benefits which 
result in many Takaful operators have different practices in terms of the 
Takaful benefit payment.   
 
5.0 Implications of Nomination in Takaful to the Takaful 
Participants 
Nomination plays an important role in ensuring the clarity of the 
recipient and payment of the Takaful benefits. The above discussion 
disclosed that there was an amendment on the law of nomination in 
Malaysian Takaful whereby it was previously governed under Takaful Act 
1984 and later was repealed with IFSA 2013. Perusal of both legislations 
shows that there are different implications on the nomination under 
Takaful Act 1984 and IFSA 2013, respectively. The Takaful Act 1984 was 
silent on the requirements of nomination. Section 65(1) of the Act only 
mentioned about the “Proper claimant”. The term ‘proper claimant’ was 
further defined under Section 65(4) as “a person who claims to be entitled 
to the sum in question as executor of the deceased, or who claims to be 
entitled to that sum under the relevant law.” As a result, the previous 
practice by the Takaful operator was that the Takaful benefit will be 
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distributed according to the Islamic Law of Inheritance. Unless the 
Takaful participant specifically conveys his intention to give the Takaful 
benefits to his beneficiary, then he needs to sign the absolute assignment 
form (Mohamed Hadi, 2014). 
On the contrary, the present position under IFSA 2013 is different. 
According to IFSA 2013, nomination of the Takaful participant has one of 
the possible implications: first, the nominee is appointed to be the 
executor of the Takaful benefits,and second, the nominee is nominated 
as the sole beneficiary of the Takaful benefits. The Takaful benefits will 
be paid to the nominee if the Takaful participant dies before maturity of 
the Takaful plan. But if the Takaful participant remains alive until maturity 
of the Takaful plan, the Takaful benefits will be paid directly to the Takaful 
participant, not to the nominee. If the participant dies after maturity of the 
Takaful plan but before the Takaful operator makes the payment of 
Takaful benefits, the Takaful benefits should be paid into the estate of 
the deceased Takaful participant, not to the nominee.  
However, if the nominee is appointed as sole beneficiary, he is 
gifted with the Takaful benefits by the Takaful financial consumer under 
the concept of conditional hibah (gift). The hibah condition is that the 
nominee will only become the sole beneficiary of the Takaful benefits if 
the Takaful financial consumer dies before the nominee and before the 
maturity of the Takaful plan. In other words, the Takaful benefits will not 
be included in the Takaful financial consumer’s estate but would rather 
be solely owned by the nominee. 
 
6.0 The Shariah Resolution and Fatwa on Takaful Nomination 
The status of the nominee was firstly explained by the National 
Fatwa Council who issued a fatwa on 9 October 1973. According to the 
fatwa he, by way of nomination, holds such position as a trustee. 
(Mohamed Asmadi et al., 2012). The complete fatwa reads: “Nominees 
of the funds in the Employees Provident Fund, Post Office Savings Bank, 
Insurance and Cooperative Societies are in the position of persons who 
carry out the will of the deceased or the testator. They can receive the 
deceased’s money from the stated sources and divide it among the 
persons who are entitled to them under the Islamic Law of Inheritance”  
However, in the case of Re Bahadun bin Haji Hassan [1974] 1 
MLJ 14, in which the judge decided that the nominee was a beneficiary. 
This was clearly decided by Abdul Hamid J that:  
On the authority Re Man bin Mihat, Deceased, supra I am 
also of the view that there was nothing in Muslim Law to 
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prevent the deceased from making such a disposition in 
his lifetime of the policy money to the respondent on his 
death. There was a completed gift even though the gift was 
contingent upon the life assured predeceasing the 
respondent before the maturity of the life policy. It is my 
finding that the disposition was in the circumstances a gift 
by the deceased to the respondent and such gift does not 
constitute a disposition by will. For this reason it is my 
judgment that the sum payable under the policy should be 
paid to the respondent for her own benefit and this sum 
does not form part of the assets of the estate of the 
deceased. 
In 2016, the concept of nomination in Takaful industry introduced 
a conditional hibah. Based on the conditional hibah, the nominee 
becomes the beneficiary of the Takaful benefit after the demise of the 
Takaful participant. The Shariah Advisory Council of Central Bank of 
Malaysia resolved the following in its 165th meeting, dated on 26 January 
2016:  
In conditional hibah, the ownership of the hibah asset is 
effectively transferred to the hibah recipient upon the 
occurrence of [the] agreed conditions. This forms the basis 
for transfer of ownership of [the] hibah asset in conditional 
hibah. As such, in conditional hibah, it is not possible for 
the donor to revoke the hibah upon the occurrence of the 
agreed hibah conditions even though the hibah recipient 
has yet to take possession of the hibah asset, physically 
or constructively. Notwithstanding this, hibah, which is 
attached to the condition of the demise of the donor, shall 
only be applicable in the Takaful context . This is to provide 
certainty to the beneficiary in relation to his ownership of 
the Takaful benefit upon the demise of the donor/financial 
consumer even though he has not yet taken possession 
(qabd) of the hibah asset, in this case, the Takaful benefit. 
7.0 Conditions and Requirements of Takaful Nominee  
The appointment of an executor (Wasi) or trustee and beneficiary 
in conditional hibah is an important element in the distribution of property 
in Takaful. Under the Islamic Law, the nominee is a trustee (wasi). In the 
Islamic Law perspective, the concept of trustee is governed by the 
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principles of nominee which are derived from the doctrine of al-amanah.  
The main idea of the al-amanah concept is to safeguard the security and 
avoid any harm (Mohd Ma’sum, 2007). Therefore, the requirements and 
conditions of a trustee are applicable in nomination. 
A trustee (wasi) must be a Muslim, and thus, a non-Muslim is not 
allowed to become a trustee. On the other hand, a Muslim can be a 
trustee to a non-Muslim. In the case of Wan Puziah v. Wan Abdullah bin 
Muda and  others [2011]XIV (II) JH 235, the Syariah High Court of Kuala 
Terengganu has held that if a nominee is not an heir, it is considered as 
a wasiyyah not wasi. Therefore, the Takaful participant must appoint a 
Muslim nominee as a non-Muslim is not eligible to be the nominee and 
the contract renders void. 
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Besides being a Muslim, a trustee must also be a person who has 
the ability and skill to execute a task as a nominee. The characteristics 
are mentioned in the Quran in relation to the story of Prophet Musa: 
…truly the best of men for thee to employ is the (man) who 
is strong and trusty” (Al-Qasas (28):26 
According to Imam Ibn Taymiyah, the term al-qawwah in the verse 
means ability and skill to execute a task. This is due to the situation during 
that time, whereby Prophet Musa (A.S) was required to help with 
shepherding the flock of sheep and feed water to the animals. The water 
must be taken out from a well that was closed with a big and heavy rock 
that required physical strength in which Prophet Musa (A.S) possessed 
the strength. In the context of estate administration, the “ability” means 
the knowledge of estate administration (Azman, 2013) 
Hence, in general, an individual who are qualified to manage 
property or have a legal capacity according to Islamic Law are those with 
sound minds, have a good soul, do not waste their wealth, and have the 
ability and skill to manage the property  
 
8.0 Conditions and Requirements of Nominee According to 
Islamic School 
According to Shafie School, a trustee must be a person who is a 
mukallaf, with sound mind, adil or fair in terms of his acceptance of his 
testimony and fair in terms of batinniyyah where he was acknowledged 
by qadi of his ‘adil kufu ', that is feasible to deal with matters that are been 
trusted with, independent, Muslims, not enemies to the person who give 
the trust and shall not be an unknown person (Abdul Rahman, 1991).  
In addition, Hanafi School views that a wasi must be baligh 
(puberty) Muslim, ‘adil (fair), trustworthy and have the ability and skill to 
manage the property that he is entrusted with. Meanwhile, according to 
Hambali School, a trustee shall be a Muslim, mukallaf, rasyid (rightly 
guided) and fair.  
 
 
 
Finally, for Maliki School, the necessary conditions to be a trustee are 
those who are mukallaf, Muslim, fair (that is, trustworthy and maintaining 
the property of children with good management) and have the power to 
carry out the wills given to him. 
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Based on the above, the appointed individuals shall meet the 
conditions as executor or trustee in managing the property entrusted 
with. Therefore, a minor, with unsound mind, bankrupt, safih (stultify), the 
apostate and servant are incompetent from the perspective of Islamic 
Law to be given and subsequently assume responsibe or trust as the 
executor for managing or handling the property the deceased party. 
 
9.0 Conditions and Requirements of Nominee Under IFSA 
With regards to the requirements under IFSA 2013, the relevant 
provision, which is provided on nomination, is in Section 142. As can be 
seen from the section 142 IFSA 2013, reference must be made to 
Schedule 10 of IFSA, which discusses the process and effect of 
nomination. Based on the above discussion, the nomination under IFSA 
2013 will raise two legal consequences as stated in Paragraph 3 of 
Schedule 10.  The nominee under IFSA 2013 will either become a trustee 
or executor as to the Takaful benefit or the nominee is appointed as the 
sole beneficiary, whereby  he will be given the Takaful benefits by the 
Takaful participant under the concept of conditional hibah (gift). 
It is submitted that as far as the nomination is concerned, IFSA 
2013 did not provide the definition of nominee. IFSA 2013 only defines 
the term ‘proper claimant’ as a person who claims to be entitled to the 
whole or part of the Takaful benefits under a Takaful certificate as 
executor of the deceased Takaful participant, parent or guardian of an 
incompetent nominee or an assignee or who claims to be otherwise 
entitled to the Takaful benefits under the relevant law. However, IFSA 
2013 is silent on the requirements of the ‘proper claimant’ or a nominee 
who acts as a trustee or a beneficiary. Inevitably, Paragraph 9 of 
Schedule 10 provides the remedy for the payment to the person who is 
incompetent to a contract. Paragraph 9 states as follows, 
 
 
 
10.0 Payment to person incompetent to contract 
Where a person has not attained the age of eighteen years, or 
who is certified by a medical practitioner fully registered under the 
Medical Act 1971 [Act 50] to be of unsound mind and no committee of 
his estate has been appointed, or to be incapable, by reason of infirmity 
of mind or body, of managing himself and his property and affairs, the 
licensed Takaful operator : 
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a) In the case of a nominee who receives the Takaful benefits 
beneficially under a conditional hibah, shall pay the Takaful benefits 
to the parent of the incompetent nominee, and where there is no 
surviving parent of the incompetent nominee  
 
i. if the Takaful benefits do not exceed fifty thousand ringgit, may 
pay the Takaful benefits to a proper claimant who satisfies the 
licensed Takaful operator that the proper claimant will apply the 
Takaful benefits for the maintenance and benefit of the nominee, 
subject to the execution of an undertaking by that proper claimant 
that the Takaful benefits will be applied solely for the maintenance 
and benefit of the nominee; and 
 
ii. if the Takaful benefits exceed fifty thousand ringgits, shall pay the 
Takaful benefits to the Public Trustee or a trust company 
nominated by the Takaful participant; or 
 
b) In the case of a person to whom Takaful benefits are payable under 
subparagraph 8(2), pay to the Public Trustee or a trust company 
nominated by the Takaful participant. 
 
The lacuna in IFSA 2013 is that it does not explain the 
requirements of a competent or incompetent nominee. An attempt was 
made to classify the incompetent nominee in IFSA 2013. However, it can 
be inferred from Paragraph 9 of  Schedule 10 that incompetent nominees 
are persons who have not attained the age of 18 years, or who are 
certified by a fully registered medical practitioner under the Medical Act 
1971 to be of unsound mind and no committee of his estate was 
appointed, or to be incapable, by reason of mind or body infirmity, of 
managing himself and his property and affairs. Therefore, it presumes 
that the nominee who acts as a beneficiary of conditional hibah can be 
any person, including those who have no legal capacity, such as a minor, 
bankrupt, non-Muslim or even have no relation with the Takaful financial 
consumer. 
Accordingly, the provision on the remedy for the incompetent 
contracting parties is not comprehensive. It does not cover the 
incompetent nominee who acts as a trustee or an executor.  Paragraph 
6 (2) of Schedule 10 prescribes the duty of an executor or trustee to 
distribute the Takaful benefits in accordance with the will of that Takaful 
financial consumer or the law that relates to the distribution of the estate 
of deceased persons as applicable to that Takaful financial consumer. 
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Therefore, in carrying out this duty, it requires someone who has the legal 
capacity, such as a sound mind, fair and trustworthy. Again, IFSA 2013 
is silent on the requirements of a nominee as trustee. This has raised a 
question on whether the Takaful participant nominator can appoint any 
person to be the nominee, including the bankrupt, either at the time of 
the appointment or at the time of Takaful benefits payment, unfair and 
untrustworthy people. Besides, the nature of a trustee duty itself requires 
a person who is able to perform and honour the obligation. The 
consequences are that there will be a misuse of property or the Takaful 
benefit is not appropriately distributed. Therefore, the nomination process 
must be thoroughly done by taking into consideration the willingness of 
the nominee in executing the trust, as well as appointing a competent 
nominee. 
 
11.0 Conclusion  
Nomination is a good alternative, especially to claim the 
deceased’s estate promptly. However, it must be prudently executed to 
avoid any misuse of the Takaful benefit. The appointed nominee must be 
someone who has the legal capacity and is able to manage and 
administer the estate. In solving this problem, respective authorities 
should take proactive steps to increase public awareness on the 
significance of nomination and nominee’s responsibilities. Therefore, this 
study suggests several efforts that must be taken, such as to promote 
the necessity of a nomination and include estate management subject in 
a university programme. It is also suggested that the IFSA 2013 should 
be amended to include provision on the requirements and conditions of 
a nominee since there is no clear provision on the requirements of a 
nominee. IFSA 2013 marks an important milestone in modernising the 
law in Malaysia’s financial sector and it has been said to be a new act 
that provides a comprehensive legal framework that is in full compliance 
with Syariah in all aspects of regulation and supervision. 
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Abstract 
A family dispute is one of the issues that occur in the administration of the 
deceased’s estate. Such dispute may happen at any stage in estate 
administration, ranging from the application of letters of representation until the 
distribution of the deceased’s asset. The occurrence of family dispute tends to 
affect the administration adversely and may lead to delay in the distribution 
which at the same time rendered the process incomplete. However, despite the 
seriousness of family dispute in estate administration, there is no specific 
method in resolving the problem apart from the litigation process. Litigation is 
less preferred in this case due to its inability to address the emotional grief 
suffered by the parties. Plus, it is time-consuming and has a relatively expensive 
cost. Mediation, on the other hand, is seen as a potential dispute resolution 
mechanism thanks to its effective method in addressing the core issues in a 
family dispute. This paper addresses the overview of a family dispute as well as 
analyses mediation in addressing and resolving the issue in the administration 
of a family estate. The study undertakes a library-based study as a selected 
research method through the analysis of selected materials including journal 
articles, textbooks, statutes as well as interview method. Findings from this 
paper indicate that mediation excels in resolving family disputes due to its ability 
to relieve the emotional distress suffered mainly by the beneficiaries. It is 
suggested that the administrative bodies primarily, should start to take the 
initiative in introducing mediation as an effort to improve the process of estate 
administration in Malaysia. 
 
Keywords: Administrative bodies, mediation, estate administration, delay. 
 
1.0 Introduction 
Family disputes which cause a delay in the administration of an 
estate are a serious issue which needs to be resolved promptly. 
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Continuous delay hinders the beneficiaries from obtaining their share of 
the inheritance due to the incomplete process in the administration of an 
estate. According to Fatin Afiqah and Mohamad Tahir (2015), there are 
around sixty billion ringgit worth of unclaimed assets whereby family 
disputes has been identified as one of the factors that lead to this 
problem. Therefore, priority should be given to the settlement of such 
disputes. Based on an analysis about the administrative bodies in 
Malaysia, there appears to be no department which specifically deals 
with issues pertaining to family disputes in the administration of an estate 
(Akmal Hidayah, 2012). Although certain administrative bodies such as 
the Estate Distribution Unit are seen as appropriate platforms to address 
family disputes, the absence of a suitable approach is seen as the 
lacunae in providing the solution to address issues related to family 
disputes. This ongoing problem in estate administration requires an 
appropriate solution, especially one which could address the emotional 
problems suffered by the parties involved. Mediation is recognised as 
one of the processes in ADR that practices leniency and a sociable 
approach in addressing the disputes. Therefore, this paper seeks to 
examine the application of mediation as a means of dispute resolution in 
family disputes in the administration of an estate in Malaysia. This paper 
also studies the current application of mediation in Malaysia, mainly 
focused on the bodies which adopt mediation as a means of dispute 
settlement and the areas covered.  
 
2.0 Overview of Mediation 
Mediation represents a branch of Alternative Dispute Resolution 
(ADR) which focuses on achieving a settlement through a lenient 
approach compared to the traditional process of civil litigation. Mediation 
is a mode of dispute resolution which has been practised by many 
countries including Malaysia. In fact, mediation has been practised in 
Tanah Melayu long before the introduction of the civil court system. 
During this time, mediation was applied in matrimonial matters such as 
marriage and divorce among the local inhabitants (Raihanah, 2010). It 
was traditionally practised among the Malay society, which at that time 
was under the influence of Islam and the Malay custom. Therefore, it is 
safe to say that mediation is not something uncommon among the 
Malays. It has constantly and continuously been practised to date 
(Hanna, 2013). The application of mediation in Malaysia has evolved, 
where it has now been recognised as an official mode of settlement. This 
can be seen through the existence of statutory laws governing mediation 
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such as Legal Aid Act 1971 and Syariah Court Civil Procedure (Sulh) 
Federal Territory Rules 2004 which gives emphasis on the practice of 
mediation in certain areas such as matrimonial matter. 
In Malaysia, mediation is governed under the Mediation Act 2012 
(hereinafter known as “MA 2012”). However, the provisions under the 
Mediation Act 2012 are rather limited and focuses on general aspects 
such as agreement, appointment, and termination of mediators, costs, 
and others. From a legal perspective, this piece of legislation is 
considered to be loose and brief due to the lack of in-depth provisions 
(Mediation Act 2012). Based on another point of view, the lack of specific 
rulings in the said Act allows for the full utilisation of mediation without 
any restrictions by the law. This is in line with the flexibility and 
adaptability of mediation as an alternative dispute resolution whereby the 
scope and the process of mediation are left to be determined by the 
parties to the session. This would be best treated as a blessing in 
disguise, which not only allows mediation to be conducted in a flexible 
manner but also provides an opportunity for mediation to grow and 
expand in its application. In the area of administration of an estate, where 
the practice of mediation is still unfamiliar, this can be positively viewed 
as mediation can be applied without any serious constraints imposed by 
the relevant legislation. 
The technical definition of mediation can be found in the Oxford 
Dictionary of Law which defines mediation as: 
A form of alternative dispute resolution in which an 
independent third party (mediator) assists the parties 
involved in dispute or negotiation to achieve a mutually 
acceptable resolution of the points of conflict (Oxford, 
2015). 
 
 
Another definition can be found under the statutory interpretation 
of mediation under Section 3 of the Mediation Act 2012, which states: 
A voluntary process in which a mediator facilitates 
communication and negotiation between parties to assist 
the parties in reaching an agreement regarding a dispute 
(Mediation Act, 2012). 
The two definitions highlight several components of mediation 
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including the mediator and the mode of resolution under mediation. Both 
definitions also stress on the primary function of mediation which is to 
resolve the dispute between the parties. 
 
3.0 The Roles of Mediator 
According to Abdul Rani (2014), a mediator confers a role 
undertaken by a neutral, independent third party in assisting the disputing 
parties to resolve their disputes. This is one of the distinctive features of 
mediation where the role of the mediator is regarded as supportive in 
nature, as opposed to the role of the court judge who decides on a case 
according to his jurisdictional authority. The mediator is assigned among 
persons who possess knowledge and skills in two specific areas. The first 
is the expertise in legal areas as the discussion in a mediation session 
typically involves law-related matters. Mediators should be able to 
address the legal and technical issues by answering queries and 
providing explanations to the parties. The second area is the expertise in 
psychology, as family disputes typically involve emotional distress, which 
needs to be addressed using the right approach. In most cases, the 
course of mediation and the chances of its success depend on how the 
mediator leads and controls the session. Aspects such as good 
communication skills as well as the ability to address and correspond to 
the issues are considered important to gain trust from the disputing 
parties (Rani, 2014).  
In Malaysia, there is a specific legal requirement on the 
appointment of mediators. Under Section 7 of the Mediation Act 2012, 
the law requires mediators to possess the relevant qualifications. 
Experience in mediation is also required either through an actual study 
or formal training. They are also expected to meet the requirements of 
the institution in relation to mediators. Since there are several mediation-
based institutions in Malaysia, each differs as to their rules and 
requirements. For example, if a person is a mediator registered and 
attached to the Malaysian Mediation Centre, he needs to comply with the 
requirements set by the institution. 
 
4.0 Resolution under Mediation 
Resolution under mediation is achieved through the mutual 
agreement of both parties. This is based on the nature of mediation which 
requires both parties to play an active role from beginning to end, which 
is then concluded via an amicable agreement (Nora, 2012). This results 
in a win-win situation for both parties and avoids the situation of “the 
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winner takes all” as seen in the litigation process. The settlement in 
mediation is crafted to satisfy both parties (Asri Salleh, 2007). The ability 
to shape the settlement in accordance with the needs of the parties 
clearly signifies the adaptability of mediation as opposed to the strict and 
binding effects of the court’s judgment(Asri Salleh, 2007). 
Apart from its resolution, mediation consists of several distinct 
features as opposed to litigation and other ADR mechanisms. The first is 
mediation is flexible in nature. This can be observed in several aspects 
of the mediation session. For instance, there are no specific procedural 
rules in mediation, as each session may be different from one another. 
Though every mediation session inherits common features, these 
practices are not binding and can be personally shaped by the mediator 
to accommodate the needs of a particular case (Wall, Stark and 
Standifer, 2001). 
Theoretically, the initiation of a mediation session does not require 
a specific place. With the exception of the court-annexed mediation, the 
choice of the venue is left to be determined by the parties; they are free 
to select an informal location such as restaurants, cafes, or other informal 
places. This provides a stress-free and tranquil environment, unlike the 
courtroom, which may have an intimidating effect on the parties, 
especially those who are unfamiliar with the venue (Radford, 2001). 
The final agreement in mediation is not dependent on limited 
types of remedies such as those available in court. Though the remedies 
are enforceable by the law and binding in nature, such remedies are 
limited to what has been provided by the law. The remedies are awarded 
by the court to the winning side. In mediation, however, the type and 
nature of solution are not grounded to any specific ruling, as long as the 
solution is in line with the law. As previously mentioned, the solution is 
reached upon the mutual agreement of both parties. It means that in 
mediation, no party will be at the losing end. The flexibility in drafting the 
solution at the end of the mediation session allows both parties to benefit 
from the settlement, which will be treated as binding (Mediation Act, 
2012). 
In terms of procedure, the Mediation Act 2012 does not provide 
many rulings regarding this. Therefore, no specific procedural rulings are 
available for mediation, unlike civil litigation where the rulings under the 
Rules of Court 2012 and Practice Directions must be strictly adhered to. 
In practice, the mediation procedure is subjected to the wishes of the 
parties as well as to the style of the mediators who are handling the 
session. Generally, a mediation session consists of several phases. It 
includes the introduction session, joint session, private caucuses, and 
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agreement. These stages are not definitive and are subjected to changes 
that may be imposed by other mediation institutions (Abdul Rani & 
Norjihan, 2014). 
 
5.0 The Process under Mediation 
A mediation session typically begins with an introduction session 
by the mediator. During this session, the mediator explains the general 
concept of mediation. For example, the role of mediators, which is to 
facilitate rather than to be a judge to the parties, is clarified. Mediators 
also typically view mediation as being a voluntary process (Chester & 
Ronald, 1998 and Kwai, 2012).  Put differently, the parties are willing to 
attend the session out of their own accord and wishes, without any 
compulsion from other parties (Chester & Ronald, 1998). The objective 
is to make the parties understand what mediation is all about in their 
capacity as laymen. They need to understand that mediation is a whole 
different session compared to the court litigation process. However, it 
retains the same goal, which is to assist the parties to achieve an 
amicable solution. 
The joint session is a phase where each party will deliver their 
version of the story regarding the problem at hand. The parties will sit 
together in the session, and each of them will be offered the opportunity 
to express their views regarding the matter. At this stage, the mediator 
should take charge of controlling the session to avoid any unwanted 
arguments between the parties. Through the joint session, the mediator 
will be able to determine the extent of the problem as well as to evaluate 
the quality of the relationship between the parties. With this information 
at hand, the mediator will then be able to implement a suitable approach 
to address each party in the caucus session (Gary, 1997). 
After the joint session ends, the mediator will call upon each party 
separately. This is known as a caucus session, where the mediator will 
communicate with each party one at a time. At this stage, the mediator 
will carefully address the issue and propose the parties a guideline to 
resolve such issue (Gary, 1997). Options will be given to the parties if 
any is available, together with an explanation of the implications. The 
parties will be left to make their own decisions. The solution is arrived at 
through discussion and agreement by the parties, and not upon the 
decision made by the mediator. Reaching a settlement is achieved by the 
active participation of all parties in the mediation session (Kwai, 2012). 
 
6.0 Advantages of Mediation 
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This section looks at the advantages of mediation and provides 
justification for its suitability as the means of settlement for disputes in 
relation to estate administration. Although some features of mediation 
which are similar to other types of ADR such as negotiation and 
conciliation, the overall characteristics of mediation, combined with its 
unique advantages, makes it a suitable form of ADR to handle the nature 
of circumstances present under such type of dispute. The advantages of 
mediation can be listed out under four main features, namely privacy and 
confidentiality, preservation of a relationship, unique solutions, and time 
efficiency. Despite having other advantages which are unlisted here, the 
aforementioned features are considered to be the most relevant to be 
discussed here to justify mediation as the most suitable ADR process to 
resolve disputes pertaining to the administration of an estate.  
 
6.1 Privacy and confidentiality 
The first advantage is that privacy and confidentiality are 
maintained in a mediation session. Any information from the mediation 
session will be undisclosed and made known to others and will stay only 
within the knowledge of the parties involved (Haneman, 2011). This way, 
any form of inquiries and interruptions from third parties including the 
court, can be avoided. In the Malaysian litigation system, cases being 
heard at the High Court, the Court of Appeal and the Federal Court will 
be recorded and documented in the law reports. These reports are 
categorized as public documents, which is normally being referred to by 
law students, legal practitioner, and academicians 
In contrast, however, there is no documentation of the mediation 
session due to the confidentiality of information. Although such 
confidentiality benefits the parties involved, difficulties occur in analysing 
the effectiveness of mediation in practice as no concrete proof of what 
takes place in a mediation session can be found in any documentation or 
records. Any information obtained from the mediation session will be 
dealt with in strict confidentiality , which cannot be turned into evidence 
or be used against the maker of the statement in court.  
The result and findings from the mediation will not be made open 
to the public, unlike the court’s decision in court cases. The safeguarding 
of the confidentiality of information benefits the parties in two situations. 
Firstly, the confidentiality of mediation preserves the reputation and good 
name of the parties. Any findings which could tarnish the reputation of 
the parties will be unpublicised while the mediator is duty-bound to treat 
such confidential information discreetly (Radford, 2000). Secondly, the 
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confidentiality of mediation encourages the parties to be fully open during 
the mediation session, without worrying about the information being 
leaked outside the session. This allows the parties to be entirely honest 
not only to the mediator but also to themselves in delivering their words 
and opinions.  
 
6.2 Preservation of relationship between the family members 
The amiable approach in mediation is by way of prioritizing and 
preserving the emotional state of the parties, enables the mediation 
session to be concluded without ruining the relationship between those 
two parties (Chester, 1998). The joint participation and the mutual 
decision made by the parties in the session may improve their 
relationship with each other. Throughout the session, mediation seeks to 
repair and maintain the good relationship between the parties. What may 
have begun as a bitter or damaged relationship could be healed through 
the unique approach of mediation. This is because success in a 
mediation session depends on how well the parties can cooperate with 
each other (Haneman, 2011). A mediation session encourages the 
parties to communicate with each other as part of the process to mend 
the damaged relationship (Foster &Frances, 2001). Being able to interact 
in a positive and harmonious environment soothes the emotional wound 
between the parties, under the right guidance from the mediator. 
The bad relationship among the beneficiaries in the administration 
of an estate is always seen as a cause for a family dispute. The damaged 
relationship between the beneficiaries usually causes dissatisfaction 
about another person’s portion in the distribution of the deceased’s 
estate. Hence, mediation would benefit the parties in dispute as to the 
ability to improve the relationship; it could be the key to solving many 
emotional issues among the feuding parties (Madoff, 2002). 
 
6.3 Unique solutions 
Another advantage of mediation is the ability of parties to discover 
unique solutions. The term ‘unique’ indicates the type of solution which 
may be different from what is being offered by the court process. Civil 
litigation offers limited legal solutions which may not accommodate the 
needs of the disputing parties. The type of legal solutions available is 
determined by the court upon the application made by the parties, and 
they are bound by the court’s decision (Madoff, 2004). In addition, these 
solutions, also known as remedies, literally correspond to the legal issues 
(Madoff, 2004). Another factor to highlight is that the remedies awarded 
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by the court may not be beneficial to both parties. In the event of claiming 
for damages, for example, the losing parties will suffer detrimental effect 
after losing the case and this could further cause severe damage to the 
relationship between the two parties. 
The solution offered under mediation is achieved based on mutual 
agreement among the beneficiaries (Love, 2001). Parties to the 
mediation session are allowed to propose their own solution or 
recommendation according to what may benefit both parties. This 
enables mediation to bring forth a wide selection of potential solutions, 
some of which may be unavailable under the litigation process. As the 
parties amicably accept the proposed solution, there is no dissatisfaction 
against one another, and there is no concept of a losing party in the 
mediation (Radford, 2001).  Thus, mediation would be suitable to be 
applied to a family dispute in intestate cases, where arguments may 
occur due to feelings of dissatisfaction over another party’s portion of 
entitlement over the estate. A specific arrangement on the conduct of 
mediation can be made in accordance with the wishes of the mediator in 
the hope of achieving an amicable settlement among the disputing 
parties, by offering solutions that benefit all. 
 
6.4 Time efficiency 
Time efficiency is considered to be an advantage of mediation. 
Appointment for mediation can quickly and easily to be set due to it being 
less formal (Radford, 2000). Unlike litigation, where the date set for court 
hearing may take up to several weeks subject to the number of available 
cases. However, access to mediation is much less complicated as it does 
not involve strict procedures. Mediation also excels in quicker settlement 
of cases, taking less time compared to the court process (Radford, 2000). 
This is due to the involvement of the persons in the session, whereby 
mediation focuses on the direct communication between the parties 
(Victoria, 2012). A court hearing, on the other hand, may involve 
witnesses who are not parties to the case which will be subjected to 
examination sessions by the court and lawyers. The more witnesses 
being called for examination, the longer it takes to finish the court 
hearing.  
In addition, the settlement reached in mediation is considered as 
final. However, court decisions can still be appealed by the losing party. 
For instance, decisions from the High Court can be appealed to the Court 
of Appeal and subsequently, to the Federal Court. Cases brought up to 
the appellate courts may take years to settle. Therefore, if there are 
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issues that can be settled outside court, mediation should be considered 
as the preferred method of ADR.  
 
6.5 Emotional benefits 
Finally, mediation is capable of providing emotional benefits to the 
disputing parties. Some family disputes in the administration of an estate 
are associated with emotional disturbance suffered by the beneficiaries 
(Mary, 2000). Apart from the sorrow of losing the deceased, the sense of 
grief and anger sometimes fuels a beneficiary to override others and take 
matters into their own hands without proper consultation with the rest of 
the family members (Love, 2012). 
 For instance, a deceased’s eldest son applied for letters of 
representation to become the administrator of the estate, without his 
siblings’ agreement. Such cases have a tendency to turn into a civil suit 
initiated by dissatisfied family members in the event that problems occur 
during the administrator’s administration of the estate. In addition, cases 
being brought to the civil court normally involve parties who are 
emotionally tormented over the estate’s issues. At the same time, other 
emotional issues, such as grief and anger, need to be addressed as well. 
As the function of the court is limited to only addressing legal issues, the 
remaining ones who are mostly emotional issues are left unattended. 
Even if a decision is made by the court, the settlement of such cases did 
not resolve the emotional issues and the tormented family members. The 
losing party is forced to succumb to the reality of the case. It is likely that 
losing the case will further damage the relationship with the members of 
the winning side, which more or less result in the weakening of the family 
institution. 
Mediation provides an alternative approach by specifically 
addressing the emotional issues which exist among the feuding parties. 
In addition to the settlement of the main issue, mediation notices the 
behavioural norms and the extent of communication between the parties 
(Gary, 1997). Mediators would be able to identify, highlight and look for 
a proper solution for issues associated with emotional distress. The 
element of confidentiality in mediation allows the parties to be more open 
and honest with their inner state, consequently allowing them to express 
their genuine feelings while being able to communicate directly with the 
other parties. Through mediation, the parties are able to express 
themselves under the supervision of the mediator (Gary, 1997). This 
enables them to voice out their true feelings, which not only provides a 
sense of relief but also enables the other party to properly understand 
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the situation from their perspective. 
The settlement is crafted in a manner where the parties need to 
understand that not only the extent of the issues discussed but also the 
true reality faced by the other parties. Only by trying to understand one 
another will mediation have a chance of being successful in achieving an 
amicable solution. In short, mediation is a suitable mechanism to be 
applied in addressing emotional issues which cannot be addressed 
through the litigation process. It is safe to say that mediation cures and 
provides emotional benefits to the parties. 
 
7.0 Implementation of Mediation into the Administrative Bodies 
in Malaysia 
The implementation of mediation in Malaysia should take into 
consideration the functions of the Estate Distribution Unit and Amanah 
Raya Berhad (ARB) as these bodies also handle family disputes within 
their jurisdiction. Therefore, it would be practical for mediation to be 
introduced to each administrative body in Malaysia. For this reason, an 
analysis of the suitability of mediation for each administrative body will 
be made. The analysis will include identifying the current practice of each 
administrative body in addressing disputes as well as determining their 
modes of dispute settlement. Mediation shall be proposed to suit the 
jurisdiction of each administrative body, either by replacing their current 
practice or by introducing mediation as a new mechanism for dispute 
settlement.  
When comparing the mode of dispute resolution available to each 
administrative body, it was discovered that none of these institutions 
incorporates mediation as part of their dispute settlement mechanism, 
with the exception of the civil High Court. In fact, the civil High Court, 
through its court-annexed mediation program, shares the most 
resemblance with the United States’ mediation model. It was found that 
only cases that fall under the scope of contentious probate proceedings 
will be subjected to a full hearing by the court. On the other hand, matters 
of estate administration can be both contentious and non-contentious. 
Therefore, it is important to determine whether mediation should be 
applicable to contentious matters or should it also include non-
contentious matters as there are possibilities that family disputes exist 
even in non-contentious matters. 
As for the Estate Distribution Unit, it would require a new 
mediation framework to be constructed to determine a suitable position 
for its implementation. After studying the procedures for estate 
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administration under the Estate Distribution Unit, it was concluded that 
mediation under this administrative body is suitable to be conducted prior 
to the issuance of an order from the land administrator or letter of 
administration. Since mediation is considered as a new segment of the 
practice of the land administrator, the implementation of this form of ADR 
may involve additional resources in terms of manpower, expertise, and 
cost. The current practice of the land administrator, which deals directly 
with the beneficiaries, makes it practical and suitable to include mediation 
as part of the dispute resolution process. The fee structure needs to be 
in line with the current practice of the Estate Distribution Unit as a 
government agency that provides affordable fees for its services.  
With regards to ARB, it has a different practice than that of the 
civil courts or the Estate Distribution Unit in terms of conducting a hearing 
session. However, in its capacity as a personal representative, ARB 
frequently communicates with the beneficiaries either through a direct 
meeting or other means of communication. Since family disputes do 
occur in estate administration and such disputes could potentially harm 
the administration, the idea of implementing mediation into the practice 
of ARB seems feasible to address such disputes. In this matter, 
mediation can be conducted once a family dispute is identified in any of 
the following stages.  
The first stage takes place prior to the issuance of letters of 
representation, while the second stage occurs during the execution and 
the distribution of the asset. Should mediation succeed in resolving 
disputes among the beneficiaries, ARB will be able to administer the 
estate smoothly and settle the case within a short period. 
 
7.1 Extension of Court-Annexed Mediation to probate and 
administration matters  
Among the three administrative bodies in Malaysia, the High 
Court is the only institution with actual experience in handling a 
mediation. Since its introduction in 2010, court-annexed mediation has 
been practised as part of the dispute settlement process, aside from the 
traditional litigation practice (Practice Direction, No.5/2010). The court-
annexed mediation was first established at Jalan Duta Court Complex, 
Kuala Lumpur, assumed under the name of Kuala Lumpur Court 
Mediation Centre (KLCMC) and is currently being expanded to other 
states as well.  
The introduction of the court-annexed mediation was part of the 
judiciary’s effort in increasing the rate of disposal of cases (Arifin Zakaria, 
2010). Mediation is concurrently being used to encourage a solution via 
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an amicable agreement between the disputing parties. This form of 
agreement is preferable compared to the unilateral decision under 
litigation since both parties can actually consent to such agreement. The 
flexibility in forming agreements and solutions under mediation allows for 
an amicable settlement between the disputing parties.  
Having said that, the current court-annexed mediation does not 
cover matters concerned with inheritance. The Practice Direction No.4 of 
2016 specifies other types of cases such as accidents, defamation, 
matrimonial and commercials. Any arising legal issues under inheritance, 
especially issues pertaining to estate administration under the civil High 
Court can only be resolved through litigation. Disputing parties have no 
choice but to proceed via the contentious probate proceedings should 
they wish their case to be settled. Mediation can, therefore, be utilised to 
address the dispute being brought to the court via the court-annexed 
mediation. 
It should be noted that the application for court-annexed 
mediation is limited to cases that fall under the category of contentious 
probate proceedings (Akmal Hidayah, 2012). The non-contentious 
matter involves a process of applying for letters of representation or for 
other related orders from the court, which does not involve serious issues 
to be tried. With the increased number of court cases, contentious 
probate proceedings alone may not be sufficient to resolve these cases 
(Akmal Hidayah, 2012). 
Despite the arguments of the advantages and disadvantages of 
court-annexed mediation, it is believed that court-annexed mediation 
may be considered as an alternative to litigation for the resolution of 
issues in estate administration. The Practice Direction provides general 
guidance regarding mediation by the court (Practice Direction 4/2016). 
Although mediation is available for every hierarchy of the civil courts, the 
focus will be given to the superior courts, namely the High Court, the 
Court of Appeal, and the Federal Court. This is because jurisdiction 
relating to probate and administration matters falls under the hierarchy of 
the High Court (Practice Direction 4/2016). 
 
7.2 Implementation of mediation under Estate Distribution Unit 
Similar to the role of the civil High Court, the Estate Distribution 
Unit plays its part in issuing letters of representation to beneficiaries. In 
fact, the means of dispute resolution applied by the Estate Distribution 
Unit resembles the court’s practice, which is via the hearing session. The 
hearing session enables the land administrator to ascertain the facts of 
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the case as well as to identify any arising dispute among the 
beneficiaries. However, a dispute among the beneficiaries in relation to 
the estate administration is not handled by the land administrator. In this 
matter, the focus is only given to the settlement of the matter, generally 
through the issuance of distribution order or letters of administration.  
Limitations in terms of commitment, time, and manpower impede 
the Estate Distribution Unit from addressing the dispute that arises during 
the application, other than the administration application itself. Normally, 
if the land administrator discovered a dispute among the beneficiaries 
that impede the hearing or is preventing him/her from issuing a decision, 
the beneficiaries are advised to discuss and sort out the problem among 
them. The hearing will have to be adjourned, and the beneficiaries are 
expected to come to the next hearing session with the problem already 
solved. Otherwise, the disputes and problems faced by the beneficiaries 
may persist even after obtaining the orders from the land administrator. 
Estate administration may be affected as long as the dispute is unsettled. 
Therefore, mediation should be introduced under this institution to assist 
the land administrator in addressing the dispute. This way, the dispute 
can be addressed and solved via proper means. Upon its success, 
potential problems caused by an unsettled dispute from occurring 
throughout the entire period of estate administration could be prevented 
(Personal communication with Officer in Estate distribution Unit, January 
2016). 
 
7.3 Implementation of mediation under Amanah Raya Berhad 
Although the true concept of mediation has never been practised 
by the ARB, the corporation did integrate the essential elements of 
mediation in their dispute resolution practice. The elements of discussion, 
negotiation, and gentle approach are parts of the practice in ARB, in 
dealing with beneficiaries under estate administration. ARB believes that 
disputes related to the estate administration are primarily the ones that 
could adversely affect the process and should not be taken lightly. Thus, 
such a dispute should be addressed and settled promptly. However, 
there is no standardisation for the practice of negotiation and discussion 
for each ARB branch. Such practice is subject to the availability of the 
staff who are experienced in conducting such meetings. Even so, such 
experienced officers are unavailable in every branch of the ARB. They 
share a similar problem with the Estate Distribution Unit, which is the lack 
of capable manpower in conducting a proper meeting session with the 
beneficiaries. According to the feedback by the ARB chief of head office 
MALAYSIAN JOURNAL OF CONSUMER AND FAMILY ECONOMICS 
 
 
29 
 
in Kuala Lumpur, an officer from the head office is required to go to the 
branch from time to time to conduct meetings due to the unavailability of 
capable officers (Personal communication with ARB officers, January, 
2016). 
The current mode of dispute resolution by the ARB, which is via 
discussion, may not always receive the desired result (Personal 
communication with ARB officers, January, 2016). There are instances 
where mediation meetings had to be held several times due to failure to 
reach mutual consent from the beneficiaries. In other cases, even if an 
agreement over one matter was achieved, an unresolved dispute tends 
to lead to other issues (Personal communication with ARB officers, 
January, 2016). 
This is often due to the difficult relationship between family 
members as they may refuse to understand each other’s position. 
Therefore, it is vital to ensure that the relationship between the 
beneficiaries is kept in good form. Otherwise, something needs to be 
done to repair the broken relationship.  
Reliable methods to improve the relationship among family 
members can be found within mediation. This is because mediation 
enables the disputing parties to understand each other’s position, 
including the hardships suffered by each side (Kwai, 2012). This could 
create an opportunity for them to forgive and repair the severed 
relationship. Therefore, the implementation of mediation in ARB could 
enhance the ability to effectively address family disputes and ensure a 
smooth process in the administration of an estate. For instance, 
mediation can be used to address the beneficiaries who are arguing 
among each other. The private caucus in mediation can be utilized by the 
mediator in identifying the core issues behind an argument. 
 
8.0 Conclusion 
The proposal to implement mediation takes into account the 
current situation within each administrative body, where it is considered 
as an add-on module to their current practice. The differences in the 
implementation of mediation are essential to suit the distinct 
characteristics of each body, which also marks the flexibility of mediation 
as the suitable mode of dispute resolution. The distinct jurisdictions and 
procedural characteristics possessed by each administrative body 
require a proper consideration in implementing mediation. As for the civil 
High Court, the proposal to include mediation involves the extension of 
the current court-annexed mediation to inheritance related matters.  
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The implementation of mediation by the Estate Distribution Unit 
and ARB should take into account several aspects, including jurisdiction, 
procedural, and practical applications. These aspects are essential to 
ensure mediation can be applied without interfering with the status and 
authority of these administrative bodies, as mediation in this context is 
considered as an add-on to their current practices. As for the Estate 
Distribution Unit, the introduction of mediation indicates an additional 
service to its current practice. Therefore, it should be executed without 
burdening the land administrators, considering their lack of officers in 
handling estate administration. With mediation being practised by the 
Estate Distribution Unit, family members who are going through a family 
dispute will have a proper channel to address this problem. In exchange, 
this would enable them to completely understand and appreciate the 
decision made by the land administrator once their dispute has been 
resolved.  
As in the case of the ARB, the implementation of mediation marks 
an improvement to its current method of discussion and negotiation. By 
having officers trained in mediation and have mastered the art of dispute 
settlement, disputes among family members could be resolved through 
mediation session or during the meeting process, subject to the 
situational needs. In the ARB’s capacity as the personal representative, 
achieving mutual agreement among family members will greatly benefit 
the estate administration process and ensure the case is completed 
without delay.  
Apart from the implementation of mediation by the administrative 
bodies, mediation could be promoted through will writing. This could be 
implemented by adding the mediation clause into the will of the testator. 
Mediation in this context is considered as conditional upon the 
occurrence of a family dispute, where agreement among family members 
seems impossible to achieve. Such inclusion indirectly reflects the love 
and concern of the testator towards his beneficiaries to encourage them 
to solve any problem as quickly as possible. 
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Abstract 
The health supplement market in Malaysia is on the rise. This is due to high 
demand of health supplements by Malaysian consumers. More and more 
consumers are taking charge of their health and seeking alternatives from 
medicine. They no longer seek medical advice when they are having health 
issues. To them, they are responsible towards their own health and will not let 
others take charge of their health. These consumers get information regarding 
their health through the internet. They will purchase health supplements which 
they think are suitable to solve their health issues. However, questions arise as 
to whether consumers are protected if the health supplement consumed is 
defective and the consumers suffer damage or injury due to the defect. This 
paper aims to provide some information regarding health supplements and the 
product liability law which is supposed to protect the consumer in an event 
where the consumer suffers injury due to a defective health supplement. It is 
submitted that product liability is not able to provide protection to consumers in 
issues relating to health supplements in Malaysia.  
 
Keywords: Consumer protection, health supplement, product liability, 
Consumer Protection Act 1999 
 
1.0 Introduction 
Consumers nowadays are very conscious about their health. Most 
of them are taking charge of their own health and wellbeing. They are 
trying their best to avoid medicines and they switch to health 
supplements in order to preserve their health. In the era of technology 
advancement, accessibility to the influx of information on the Internet 
makes it possible for consumers to gain information about their health 
problems, self-diagnose and later get involved in self-treatment with 
readily available products in the market (Oh & Song, 2017). These 
products are easily obtained from the counter and consumers can skip 
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the hassle with a doctor’s appointment. Information gained from the 
internet becomes their major form of references in choosing the right 
health supplement to overcome their health issues. However, questions 
arise as to whether consumers are protected if the health supplement 
consumed is defective and the consumers suffer damage or injury due to 
the defect. This is because, health supplements that are claimed to 
improve health sometimes can be detrimental to the health (Deldicque & 
Francaux, 2016).  
 
2.0 Health Supplement Issues 
Health supplement is defined by the National Pharmaceutical 
Regulatory Agency (NPRA, 2018) as products that are intended to 
supplement diet ingested through the mouth in forms of pills, capsules, 
tablets, liquids or powders and does not represent conventional food or 
a sole item of a meal or diet. Health supplements became popular among 
consumers as the products can be used for many purposes such as to 
boost overall health and energy, provide immune system support, reduce 
the risks of illnesses and age-related conditions, improve athletic 
performance and support healing processes (IRD, 2015). 
Issues relating to health supplements can be seen in a report 
made by medical experts. According to a hepatologist from Hospital 
Kuala Lumpur, Dr Lim Chee Sang, drug-induced liver injury was on the 
rise due to the popularity of herbal and dietary supplements among 
consumers in Malaysia. Dr Lim suggested that consumers need to be 
taught to evaluate the supplements by talking to their doctors. They need 
to be open with their doctors with the reasons in taking supplements. Lim 
also suggested that dangerous ingredients need to be regulated to 
promote safety among consumers (Malaysian Pharmaceutical Society, 
2017). 
Over the years, the number of product complaints received by the 
National Pharmaceutical Regulatory Agency (NPRA) has steadily 
increased. This is due to the increase in awareness among both 
healthcare professionals and the public on the quality and efficacy of the 
products. In 2014, a total of 1001 complaints were received where it was 
partly comprised of 20 complaints for health supplements (IRD, 2015). In 
2015, a total of 811 complaints received which included 12 complaints 
for health supplements (IRD, 2015). Product complaints to the NPRA 
were evaluated, investigated and punitive actions were taken against 
suppliers.  
The National Pharmaceutical Regulatory Agency (NPRA) was 
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established in order to implement quality control on pharmaceutical 
products. It was set up in October 1978. The Agency plays an important 
role in combating pharmaceutical issues in Malaysia. The NPRA is 
equipped with infrastructure and facilities that meet the requirement for 
testing and quality control activities. One of the functions of NPRA is to 
ensure the quality, efficacy and safety of pharmaceutical products 
through registration. This is one of the actions taken by the NPRA to 
overcome the problem of pharmaceutical products on the market. 
Registered products might increase the confidence of consumers in 
making purchases. Regulation 7(1)(a) and regulation 30(1) of Control of 
Drugs and Cosmetics Regulation 1984 requires all drugs to be registered 
with the National Pharmaceutical Regulatory Agency (NPRA) before 
entering the market. Not all products, however, are successfully 
registered by the NPRA. Failure to register will result in punishment. 
According to section 12 Sale of Drugs Act 1952, a person acting in breach 
of the regulations may be liable to a fine of RM 25 000 and/or 
imprisonment of up to three years; as for a corporate body, failure to 
comply will result in a fine of up to RM 50 000. The reason the NPRA 
requires such registration is to record products that are available on the 
market, ensure that products comply to the required standard, regulate 
claims made by the producer and to ensure safety of the products 
because only safe products will be allowed registration. Nevertheless, 
registration cannot prevent harm to the consumers. If the registered 
product still causes harm to consumers, consumers need to rely on 
product liability.  
Products according to the NPRA (2018) are categorized as food, 
drug and food-drug interphase (FDI). Food does not require registration. 
Drugs, however, requires registration. FDI also requires registration as it 
is considered as drugs and will be regulated by the NPRA. FDI is 
considered as drugs if it fulfils any of the following conditions: 
 
 
1. Product contains any substances/ingredients from the Negative 
List for FDI; 
2. Product indicated for medicinal purpose and the label as well as 
packaging indicates medicinal purpose; and 
3. Product presentation implies that the product resembles the 
packaging of drugs. 
 
As for health supplements, normally, it is for medicinal purposes. 
Sometimes, on the packaging itself, claims are made that the product is 
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to prevent diseases. If this is the case, the health supplement is 
considered as drugs. Thus, it needs to be registered. No registration is 
required if a health supplement does not fulfil any of the conditions. 
 
3.0 Consumer Protection in Malaysia 
A consumer is defined under section 3 of the Consumer 
Protection Act 1999 (CPA 1999) as a person who – (a) acquire or uses 
goods or services of a kind ordinarily acquired for personal, domestic or 
household purpose, use or consumption. The definition clearly states that 
a consumer is someone who buys or uses goods or services for their own 
use or household use. Those who buy or use goods for trading purposes 
are not considered as consumers.  
Malaysian consumers consist of those with a high level of 
knowledge and some vulnerable consumers with low levels of knowledge 
regarding consumerism (Zakuan, 2015). These vulnerable consumers 
need to be protected in today’s expanding economy. The production of 
technically complex goods due to technological advancement available 
on the market will also affect vulnerable consumers (Zakuan, 2015). The 
technically complex goods lead to vulnerable consumers being unable to 
assess the quality of the goods while the traders, on the other hand, are 
in a better position because they have access to information regarding 
the goods produced. This is an example of market failure, which, 
according to Rachagan (1992), requires government intervention. He 
emphasised that a government intervention is necessary to provide the 
best protection to consumers. It is the duty of the government to provide 
protection to these vulnerable consumers. The best way to protect these 
consumers is by having relevant laws in place. 
 
The law plays an important role in providing protection to 
consumers in the market. Laws relating to consumer protection in 
Malaysia is paternalistic in nature in order to provide the best protection 
to consumers (Rachagan, 1992). Paternalism is viewed in broad terms 
as any law that has the goal of reshaping consumer behaviour in order 
to increase consumer welfare (Tokely, 2011). Paternalism is derived from 
the word parent. It is a notion that those who have the power, which is 
the government, will have the right to overrule the decision made by those 
who have less power which are the consumers. The rights are overruled 
by the government in order to preserve the interest of the consumers.  
Paternalism is defined as interfering with the liberty of an 
individual for their own benefit (Fainberg, 1986). A paternalism 
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intervention either encourages or coerces the consumer to make choices 
that will promote some benefits or avert some harms (Tokely, 2011). The 
doctrine of paternalism has been in existence since the days of John 
Stuart Mill (1859). Mill is known as an anti-paternalism scholar as he 
regarded any external intervention in an individual’s affair even if for the 
sake of the individual is a violation of individual liberty. There are, 
however, exceptions to the Mill’s principle. Oh (2016) argued that Mill 
agreed that paternalism may be used for incompetent individuals and in 
undeveloped societies. This is because Mill believed that those who are 
being taken care by others must be protected against their own action as 
they are not capable of taking care of themselves. Based on Mill’s 
principle, Oh (2016) concluded that if consumers are rational and fully 
understands the consequences of his action, then paternalism is not 
needed. On the other hand, if consumers are irrational and he does not 
fully understand the consequences of his action, then paternalism is 
needed. Klerman et. al. (2017) opined that paternalism is crucial in public 
health circles because the government knows what is good for the 
society better than the society itself. Moreover, Tempels et. al. (2017) 
stated that the debate on food and public health predominantly focuses 
on the roles and responsibilities of the government which illustrates the 
importance of paternalism in this area. Defective health supplements are 
a threat to worldwide public health. Owing to this, paternalism is vital in 
issues relating to health supplements in Malaysia. Thus, the government 
needs to consider having a specific law to cater for issues relating to 
health supplements in Malaysia. 
Paternalism has been widely criticized. It is argued that the 
application of paternalism shows that the society is unfit to make their 
own decisions and must therefore be told what to do by those who think 
they are in the know. Paternalism in general might upset the society. 
Nevertheless, paternalism is not meant to punish, but rather to inform 
and guide society through suggestions (Galeo, 2016). Over the years, 
the government has introduced corporate paternalism whereby the 
corporations will interfere in consumers’ decision making. The power 
given by the government, however, has been misused by the 
corporations for their own benefits. In a tobacco-control policy, a tobacco 
company willingly added an illustration on their cigarette packaging 
regarding the dangers of smoking. They also claimed that smoking is 
dangerous to people’s health and it is clearly written on the packaging. 
However, at the end, they argued that consumers have the right to make 
their own decisions and the decision to smoke is an informed decision. 
At this juncture, paternalism is important to protect consumers from 
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making bad decision. 
Government intervention in protecting the consumers in Malaysia 
is realised through the enactment of the CPA 1999. The Act was enacted 
to protect the interest of the consumers. Under the Act, the government 
has introduced the Malaysia Tribunal for Consumer Claim (MTCC) under 
section 85, Part XII of the CPA 1999. The Tribunal acts as a redress 
mechanism for consumers in Malaysia. The government’s concerns can 
also be seen in the 8th Malaysian Plan where the government 
emphasizes on self-protection by raising awareness among consumers 
to safeguard their own interests. In the 9th Malaysian Plan, the 
government realized the importance of consumer protection, hence, the 
government proposed that the CPA 1999 to be reviewed. The scope of 
the Act is to be expanded to cover areas such as electronic commerce, 
health, risk assessment products and services including genetically 
modified organisms. Initiatives taken by the government clearly shows 
that the government is moving towards enhancing consumer protection 
in Malaysia.  
The above discussions illustrate the role played by the 
government in enhancing consumer protection in Malaysia. However, 
there are still loopholes in the existing consumer protection law which 
needs to be highlighted. The problems of Consumer Protection Act 1999 
can be seen in judicial review cases such as Hazlinda Hamzah v Kumon 
Method of Learning Centre. In Hazlinda Hamzah v Kumon Method of 
Learning Centre [2006] 3 MLJ 124, the appellant had put her three 
children in a tuition centre run by the respondent. She found the centre 
not providing good services and requested a refund of the fee she had 
paid the respondent. The appellant went to the MTCC ('the Tribunal') and 
filed her claim there. The Tribunal found for her and ordered the 
respondent to make a partial refund, concluding that the appellant had in 
fact received some benefits. The award was not put into writing until 
sometime later. The respondent, however, was not satisfied with the 
decision and applied for a judicial review to quash the Tribunal’s decision 
on grounds of the decision was not put in writing. The respondent claimed 
that the decision violates section 114 of the CPA 1999 which requires 
reasons for a decision. In favour of the respondent, the High Court set 
aside the decision made by MTCC. The claimant later appealed to the 
Court of Appeal.  On appeal, Gopal Sri Ram JCA held that the refund 
could be awarded by the Tribunal. According to him, “it is to overcome 
this sort of technical common law rule that the Act conferred wide powers 
on the Tribunal. Tribunal has power to order a refund. It did so in this 
case. So, there is no error of law at all here.” 
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Another case is Telekom Malaysia Berhad v Tribunal Tuntutan 
Pengguna Malaysia & Anor [2007] 1 MLJ 626. The second respondent 
had disputed the applicant's two bills of RM98 each pertaining to the use 
of telecommunication services provided by appellant. The second 
respondent filed a claim at MTCC (the Tribunal). He argued that he had 
not made the international calls in question and that the calls were 
generated by the Internet Services without his consent. Subscribing to 
the argument, the Tribunal allowed the claim, ruling that there was wire-
tapping of the communications services by an unidentified person who 
made the international calls while the second respondent was surfing the 
Internet. The applicant contended that the awards were ultra vires as the 
Tribunal had no jurisdiction to hear the dispute since the service of 
telecommunications provided by them involved electromagnetic waves 
to which the CPA 1999 had no application by virtue of its section 2(2)(g). 
It was further argued, as a matter of law, that the trade transaction herein 
must come within the domains of the Communications and Multimedia 
Act 1998 ('the CMA'), and not the CPA 1999. The High Court allowed the 
application. It is clear that the Tribunal has no jurisdiction to hear claim 
related to communication of electronically transmitted waves by virtue of 
section 2 (2)(g) of CPA 1999. The second respondent had elected the 
wrong forum to bring the dispute to the Tribunal as it was outside the 
jurisdiction of the tribunal. Therefore, the award was made by the tribunal 
in respect of a subject matter beyond its jurisdiction and thus, ultra vires. 
Judicial review cases exist when the awards of MTCC were challenged 
by the parties involved. Judicial review cases will tarnish the reputation 
of MTCC as a reliable consumer redress mechanism (Zakuan, 2015). 
Relying on the case of Telekom Malaysia Berhad v Tribunal 
Tuntutan Pengguna Malaysia & Anor [2007] 1 MLJ 626, it is unlikely that 
MTCC will hear cases relating to health supplements due to the lack of 
jurisdiction. CPA 1999 provides that section 2(2) shall not apply to 
healthcare services provided or to be provided by healthcare 
professionals or healthcare facilities. Part III of the Act provides for safety 
of goods; however, Part III does not cover healthcare goods and foods 
which strike out health supplements from the ambit of the Act. In addition, 
Part X provides for product liability. However, it is unclear whether 
healthcare products are included under Part X since the Act itself does 
not apply to healthcare services provided under section 2(2), thus it is 
doubtful that health supplements are covered under Part X. Thus, MTCC 
has no jurisdiction to hear cases relating to health supplements.  
The enactment of CPA 1999, which makes the interest of 
consumers as its primary focus, is an example of legal framework 
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initiated by the Malaysian government in order to provide for consumer 
protection in Malaysia. Summers (1971) opined that legal framework is 
important to control or regulate a community. Apart from legal framework, 
institutional framework is also important. The institutional framework is 
dedicated in providing protection to consumers with the aid of the 
government. 
The institutional framework is one of the components of consumer 
protection in Malaysia. Realising the importance of institutional 
framework as a means of consumer protection, the Government has 
established the Ministry of Domestic Trade and Consumer Affairs in 1990 
which is later known as Ministry of Domestic Trade, Cooperatives and 
Consumerism in 2009. The Ministry is determined to address the problem 
of consumers who are victims of greedy traders. In order to achieve this 
objective, the ministry has drafted the CPA 1999, an Act with consumer 
protection orientation. Apart from this, the importance of consumer 
protection has been recognised by the Malaysian government by 
establishing eight Ministries with consumer orientation. These 
government institutions have been entrusted to provide protection to 
consumers in Malaysia. They Ministries are as follows: 
 
1. Ministry of Domestic Trade, Cooperatives and Consumerism; 
2. Ministry of Health; 
3. Ministry of Agriculture and Agro-Based Industry; 
4. Ministry of Housing and Local Government; 
5. Ministry of Transportation; 
6. Ministry of Science, Technology and Environment; 
7. Ministry of Human Resources; and 
8. Ministry of Finance, the Insurance Act 1966. 
 
Ministry of Health (MoH) is one of the Ministries which are faced 
with consumer issues. Ministry of Health plays an important role in 
curbing health issues in Malaysia. MoH aims to assist individuals in 
achieving and sustaining as well as maintaining a certain level of health 
status to further facilitate them in leading a productive lifestyle 
economically and socially. In order to do so, MoH needs to provide a 
promotional and preventive approaches as well as efficient treatment and 
rehabilitation services by focusing on less fortunate groups. Its vision is 
to work together for better health of the people. One of its missions is to 
ensure high-quality professionalism, respect for human dignity and 
communication participation. Issues relating to health supplements are 
under the jurisdiction of MoH. 
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The major issues faced by the consumers in Malaysia in relation 
to health is counterfeit pharmaceutical products which includes 
medicines and other health related products. These products are easily 
available to consumers in the market. (Eisha A. Rahman, 2012). This 
problem is also known as pharmaceutical counterfeit. There is no specific 
definition for pharmaceutical counterfeit under Malaysian law. However, 
under The Sale of Drug Act 1952, there are specific provisions under 
regulation 7(1)(a) and regulation 30(1) of Control of Drugs and Cosmetics 
Regulation 1984 which requires all drugs to be registered with the 
National Pharmaceutical Regulatory Agency (NPRA) before entering the 
market. Hence, by the application of the provision, products which are 
considered as drugs which fail to comply with the requirement may be 
considered as ab unregistered drug where counterfeit products could be 
among them (Mazlan Ismail, 2013). As for health supplements, the 
products also need to be registered before entering the market. If the 
producers do not register the products, legal action can be taken against 
them and if found guilty, they will be fined (Hasan Abdul Rahman, 2012) 
as provided under section 12 Sale of Drugs Act 1952. The problem with 
counterfeit health supplements on the market is that normally the 
products are of low quality and sometimes dangerous. Consuming the 
products may affect the consumers’ health. Hence, those products 
should be prevented from entering the market. A question then arises as 
to whether consumers are protected if the health supplements consumed 
are defective and the consumers suffer injury due to the defect. This is 
when product liability is of great concern. 
 
4.0 Product Liability in Relation to Health Supplements 
Product liability is a liability imposed on the producer for damage 
caused to the consumer due to a defective product (Stapelton, 1999). In 
Malaysia, the urge to enact a specific law on product liability is crucial 
following changes in trade practices and consumer interest in today’s 
society. In this era of trade, consumer demand for products is quiet 
overwhelming, thus mass production of a product is required in order to 
ensure availability of goods on the market. Regardless of the demand, 
the producer is under an obligation to ensure the safety of the products. 
If the product is defective and the consumer suffers injury/damage due 
to the defect, remedies should be available to the consumer. According 
to Ringstedt (1995), product liability concerns the obligation to pay 
compensation for injuries caused by a product to persons or other 
property than the product itself. 
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Product liability in Malaysia is provided under Part X of CPA 1999. 
The law is based on English product liability as provided under the 
Consumer Protection Act 1987 which adopts the European Product 
Liability Directives (85/374/EEC). Part X introduces the concept of strict 
liability. It imposes liability to producer for damage caused to a consumer 
due to a defective product. It is not required for consumers to prove 
breach of duty or contract in order to sue the producer. Part X introduced 
the application of strict liability regime in matters relating to death, injury 
and loss of personal property due to defective products. In case of 
defective health supplements which injured the consumer, the consumer 
can rely on Part X of CPA 1999. However, the effectiveness of the law is 
still doubtful. 
 
5.0 History of Product Liability in Malaysia 
The history of product liability law in Malaysia before 1999 saw 
the adoption of English law due to the absence of specific law relating to 
product liability. Under English law, the application of laws relating to 
product liability is divided two phases. The first phase saw the application 
of law of contract and the second phase saw the application of law of 
negligence. 
In the first phase, law of contract was adopted in cases involving 
product liability. Under law of contract, only consumers who is party to 
the contract might have the right to take an action for damage caused by 
a defective product. For third party consumers, they do not have the right 
to take an action against the producer for damage caused by the product. 
This is due to the application of doctrine of privity of contract. The 
application of the doctrine is clearly illustrated in the case of Winterbottom 
v Wright [1842] 10 M&W 109. The plaintiff, Mr Winterbottom was 
contracted by Postmaster to drive the mail coach. On the other hand, Mr 
Wright, the defendant, was contracted by Postmaster to maintain the 
coach in a safe state. However, the coach collapsed, and Mr. 
Winterbottom was injured due to the incident. Mr. Winterbottom sued Mr 
Wright for the injury. Court held that the plaintiff has no redress as he has 
no privity to the contract. The contract to maintain the safety of the coach 
is between the Postmaster and Mr Wright. They were the parties privy to 
the contract and they are the parties who can sue and be sued under the 
contract. 
In relation to a consumer product, a case to illustrate the 
application of the doctrine of privity of contract is the case of Daniels and 
Daniels v White Sons [1938] 4 All ER 258. Mr Daniels purchased 
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lemonade from the defendant. Mr Daniels and his spouse drank the 
lemonade and they both suffered an illness as a result. The lemonade 
was found contaminated with carbolic acid. Both Mr Daniels and his 
spouse sued the defendant for the illness. The court held that Mr Daniels 
should succeed in his claim but not his spouse. This is due to the fact 
that Mr Daniels was a consumer buyer whereas his spouse was a 
consumer non-buyer. Under law of contract, only Mr Daniels and the 
defendant have privity to the contract, thus, they are the only parties who 
have the right to sue and be sued under the contract. These two cases 
illustrate that the application of the doctrine of privity of contract is 
prejudicial to the non-buyer consumer who is not involved in the contract. 
In order to overcome the problem of privity of contract in claims relating 
to product liability, English law has introduced law of negligence. 
Negligence was introduced as doctrine of privity of contract was seen as 
a barrier in claims by non-buyer consumers in product liability cases. 
Negligence means wrong. Wrong refers to a wrongful act or 
omission which is not authorised by law (Talib, 2003). Basically, law of 
negligence is concerned with claim for damages by the plaintiff for 
wrongs committed by the defendant. Claim under negligence requires for 
three elements to be proven: 
 
1. Duty of care; 
2. Breach of duty; and 
3. Damage. 
 
First, the claimant/plaintiff needs to prove that the defendant owes 
a duty of care towards the plaintiff. According to Lord Atkin in Donoghue 
v Stevenson [1932] A.C. 562, a person owes a duty of care to his 
neighbour. Neighbour according to Lord Atkin are people who are closely 
and directly affected by your act. In deciding who is your neighbour, a 
principle known as neighbour’s principle is applied. Second, claimant 
needs to prove that the defendant breaches the duty. The defendant is 
expected to act as a reasonable man would do in an ordinary conduct. If 
the defendant does something that is perceived to be below the minimum 
standard of care required of a reasonable man, the defendant is said to 
be in breach of his duty (Talib, 2003). Third, claimant needs to prove that 
damage occurs due to breach of duty. The claimant needs to prove that 
damage occurs due to breach of duty. The claimant needs to prove the 
causal link between the two. If claimant fails to prove the causal link 
between breach of duty and damage, claimant should fail in his claim. 
This burden of proof imposed on the consumer is unfair as it is difficult 
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for the consumer to prove the causal link between the two. If the 
consumer is not able to prove the causal link, the consumer cannot claim 
for negligence. The problem is illustrated in the case of Wong Tan Kong 
& Ors v Asian Rare Earth Sendirian Berhad [1993] 1 AMR 244. This case 
involves a claim made by the plaintiff regarding chemicals produced by 
the defendant. The chemical was stored in barrels and the barrels were 
placed in an open space. Radioactive released by the chemicals was 
alleged to harm the plaintiff’s health and other residents of Bukit Merah. 
The plaintiff sued the defendant claiming that the chemicals caused 
damage to the plaintiff’s health. The court dropped the claim on the 
ground that there was no strong evidence to prove that the damage 
occurs due to breach of duty by the defendant. 
The case illustrates burden of proof imposed on the consumer is 
a barrier for consumer claim. Thus, the principle of strict liability was 
introduced. Strict liability was first introduced in the judgement of Escola 
v Coca Cola Bottling Co. (1944) 24 Cal. 2d.453. This case involved a 
waiter who was injured on his face when a Coca-Cola bottle exploded. 
The plaintiff sued the producer of the product. The court held that the 
defendant was negligent. This case shows that the judiciary is serious in 
protecting the consumer in issues relating to product liability. The judge 
in this case was willing to ignore the application of privity of contract and 
duty of care which are the cornerstone of law of contract and law of 
negligence respectively. 
 
6.0 Strict Liability 
In Malaysia, claim relating to product liability post 1999 is based 
on strict civil liability as provided under Part X of the CPA 1999. It imposes 
liability directly to the persons identified under section 68 CPA 1999 for 
any loss or damage suffered by a consumer due to defect of a product. 
The persons are as follows: 
 
1. The producer of the product (manufacturer); 
2. The person who puts his name on the product; and 
3. Importer of the product. 
 
In relation to product liability, a product is defined under section 
66 CPA 1999 as any goods and includes a product which is comprised 
in another product, whether by virtue of being a component part or raw 
material. According to section 66 CPA 1999, it is clear that a product 
includes goods, components and raw materials. Goods within the 
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meaning of section 66 CPA 1999 must be goods which are primarily 
purchased, used or consumed for personal, domestic or household 
purposes. On the other hand, goods purchased, used or consumed for 
trading purposes are not covered under the Act. However, component 
parts which are in other products and raw materials that has undergone 
industrial processes are covered by the Act.  
Product liability claim according to section 66 CPA 1999 can be 
made for damage done, which includes death, personal injury and 
damage to any property including land. However, pursuant to section 69 
CPA 1999, the claim does not include damage to defective product; the 
whole or part of the product which consist defective product; and property 
used for trading purposes. Liability imposed on parties identified under 
section 68 CPA 1999 is a strict civil liability whereby consumers can sue 
the party involved directly if the consumer suffered loss or damage due 
to a defective product. 
Product liability introduced under Part X of CPA 1999 does not 
require the consumer to prove breach of duty as claim under law of 
negligence. The producer is liable to pay damages to consumer for loss 
or damage suffered by the consumer even though the producer has 
taken precaution during the production process. The new liability 
introduced under Part X is clearly explained in section 68(1) which reads 
“If any damage caused wholly or in part by a defect on a product, the 
following person shall bear the liability for the defect” 
The provision clearly indicates that for strict civil liability, the 
liability is dependent on the defect of the product and not on the 
producer’s fault (Diamond & Howells, 1991). The producer shall be liable 
if the consumer is able to prove that damage occurs due to the defective 
product. In order to succeed under product liability, a consumer needs to 
prove that three elements exist: 
 
1. Defect; 
2. Damage; and 
3. Causal link between defect and damage. 
 
6.1 Defect 
Defect is an important element to be proved for claim under 
product liability. Rheingold (1971) explained the importance to prove a 
defect as follows: 
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One of the basic elements which every plaintiff must 
establish in order to make out a prima facie case of strict 
products liability (of any kind of products liability) is the 
existence of a defect in the product which was, if not the 
sole cause, at least a contributing cause of injury. 
According to section 67(1) CPA 1999, a defect exists in a product 
if the safety of the product is not such as a person is generally entitled to 
expect. The power granted to the consumer will determine whether the 
product is defective or not based on their expectation. However, the 
words ‘entitled to expect’ are a drawback to this provision. This is 
because expectation of consumers is different and consumer themselves 
may not be aware of the safety standards they are entitled to expect. 
Cases below illustrates the problem of the application of the 
consumer expectation test. In A and Others v National Blood Authority 
and Others [2001] 3 All ER 289, it involved blood transfusion. In this case, 
blood transferred to the plaintiff was contaminated with hepatitis C. The 
plaintiff expected that the blood was free from contamination. Since the 
blood was contaminated, the blood was defective. The defendant argued 
that the plaintiff cannot expect the blood to be one hundred percent free 
from defects. This is due to evidence showing that medical practitioners 
expect that blood is prone to contamination. The court, however, rejected 
the defendant’s argument. The court ruled that the plaintiff had the right 
to expect that the blood transferred to him is free from contamination. 
According to Burton J: 
I do not consider it to be arguable that the consumer had 
an actual expectation that blood being supplied to him was 
not hundred per cent clean, nor do I conclude that he had 
knowledge that it was, or was likely to be, infected with 
hepatitis C. It was not seriously argued by the 
defendants... that there was any public understanding or 
acceptance of the infection of transfused blood by hepatitis 
C. Doctors and surgeons knew, but did not tell their 
patients unless asked, and were very rarely asked... I do 
consider that the legitimate expectation of the public at 
large is that legitimately expectable tests will have been 
carried out or precautions adopted. Their legitimate 
expectation is as to the safeness of the product (or not).” 
The consumer expectation test was also applied in Richardson v 
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LRC Products Ltd. [ 2000] 59 BMLR 185. In this case, the plaintiff claimed 
for damages for personal injury suffered when she became pregnant due 
to a broken condom. The consumer expectation is that the condom will 
never fail. The court ruled that the item was not defective. The judge 
added that “no one has ever supposed that any method of contraception 
intended to defeat nature will be one hundred percent effective”. 
In Foster v Biosil [2001] 3 All ER 289, the plaintiff claimed for 
damages for personal injury after the artificial breast implanted into the 
plaintiff’s body leaked and caused pain to her. The plaintiff claimed that 
the artificial breast was defective due to leakage. The plaintiff underwent 
a surgery in order to restore it. The consumer’s expectation is that the 
implantation of the artificial breast should not lead to pain in her body. 
Since she suffered pain, she claimed that the artificial breast was 
defective. The court, however, ruled that it’s the implantation of the 
artificial breast that failed. The artificial breast itself was not defective. 
Thus, the plaintiff failed in her claim. 
These cases illustrate the problem faced by consumers in 
expecting the safety of the product. Complexity of products in this era of 
trade liberalization makes it impossible for consumers to expect the 
safety of the product since consumers are parties with less knowledge 
and information compared to producers. Hence, it is unfair to put the 
burden on the consumer in expecting the safety of the products.  
Burton J in A v National Blood Authority [2001] 3 All ER 289 ruled 
that consumer expectation test is unfair to the consumer since 
consumers are not good in expecting the safety of the product. He 
proposed that the ‘consumer expectation test’ is replaced with the 
‘reasonable expectation test’. The test should be applied by the judges. 
The reason is that judges are considered as an informed representative 
of the public at large. Moreover, judges are labelled as the reflector of 
community standard (Howells, 2005). 
 
6.2 Damage 
Claims under product liability requires the consumer to prove that 
damage occurs. Normally, consumers are able to prove damage since 
damage is clearly defined under section 66 CPA 1999. Damage includes 
death, personal injury and damage to property including land but does 
not include damage to a defective product. Hence, proving damage is not 
an issue to the consumer. 
 
6.3 Causal link between defect and damage 
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In order for a consumer to succeed in claims under product 
liability, the consumer needs to prove that there is a causal link between 
defect and damage. The consumer needs to prove that damage occurs 
due to a defect of the product. However, it is difficult for consumers to 
prove this since consumers have less knowledge and information about 
the product. Science and technology make it difficult for consumers to 
expect the safety of a product especially when it involves medicinal 
products. A case to illustrate this is XYZ& Others v Schering Health Care 
Ltd & Others [2002] EWHC 1420. New oral contraceptives gave women 
cardio-vascular injuries. The consumer failed to prove causal link 
between the defect and damage since the consumer was not aware of 
the development in scientific and medicinal products. The court found 
that the product was not defective since there was no proof to show that 
the product has a greater risk than the previous generation of similar 
drugs.  
Foster v Biosil [2001] 3All ER 289 is another example of 
consumers and problems in proving causal link between defect and 
damage. Judgement in this case is in favour of the producer. The 
consumer failed to prove that the pain was caused by the leakage in the 
artificial breast. The court ruled that the pain suffered by the consumer 
was caused by wrong implantation of the artificial breast. Thus, the 
consumer failed in her claim. 
Proving causal link between defect and damage is a burden to the 
consumer. Hodges (1999) stated that it is hard to prove defect and the 
causal relationship between defect and damage and consumers rarely 
have the financial and technical means required to prove defect, 
especially in the case of technically complex products such as chemical 
products or medicaments. 
Consumers who have suffered injury/damage due to defective 
health supplements will have the right to sue the producer/ manufacturer, 
person who puts his name on the product and the importer. Consumers 
will succeed in his claim if he is able to prove that injury/damage occurs 
due to a defective health supplement. In order to succeed in the claim, 
the consumer needs to prove that there was a defect in the product, 
damage occurred due to the defect and there was a relationship between 
defect and damage. Complexity of products sometimes makes it difficult 
for consumers to expect the safety of the product. Consumers have no 
information regarding products available on the market. Thus, it is not fair 
to put the burden on the consumer to expect the safety of the product, 
especially if the product is technically and scientifically complex. Hence, 
it will not help consumers in getting claims from the producer. Consumers 
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also need to prove that there is a relationship between defect and 
damage. This is another hurdle in consumer claims as it is difficult for 
consumers to prove the relationship due to their level of knowledge 
regarding the products. Furthermore, if the products involve health 
related products such as health supplements, only those with updated 
scientific and technology information will understand the products. 
Hence, it is doubtful Part X CPA 1999 is able to provide protection in the 
event of defective health supplements.  
 
6.4 Defences 
Part X of CPA 1999 introduces strict liability which means that the 
defendant is liable for damage caused by a defective product. However, 
section 72 (1) CPA 1999 provides defences for the defendant. There are 
five defences available to the defendant which are provided under 
section 72(1)(a) – (e) CPA 1999. The defendant has the burden of 
proving any of these defences. However, such defences have rarely 
been successful. 
 
1. Section 72(1)(a) – that the defect is attributable to compliance with 
any of the requirement imposed under any written law.  
Defendant needs to prove that the defect that exist in the product 
is due to compliance with any requirement imposed under any 
written law. If the defendant can prove this, the defendant can 
escape liability. Zekoll (1989) opined that only existing laws apply 
to this defence. It does not apply to regulatory standards fixed by 
certain bodies. 
2. Section 72(1)(b) – that he did not at any time supply the defective 
product to another person. 
The defendant has to prove that he did not supply the defective 
product. The word supply under section 3 CPA 1999 in relation to 
goods means to supply or resupply by way of sale, exchange, 
lease, hire or hire purchase. From the definition, the word supply 
relates to commercial transaction between plaintiff and defendant. 
If the product is not defective when it was commercially supplied 
by the defendant, the defendant can rely on the defence. In 
Terence Piper v RI (Manufacturing) Limited [2006] 92 BMLR 141, 
the court held that the product was not defective when it was 
supplied to the hospital. Thus, the defendant can rely on the 
defence. 
3. Section 72(1)(c) – the defect did not exist in the product at the 
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relevant time. 
The defendant needs to prove that defect does not exist when the 
product was being supplied. If the product becomes defective in 
the chain of distribution, the defendant can rely on this defence. 
4. Section 72(1)(d) – the state of scientific and technical knowledge 
at the relevant time was not such that a producer of products of 
the same description as the product in question may reasonably 
be expected to discover the defect if it had existed in his product 
while it was under his control.  
According to this section, it is a defence if the level of scientific 
and technical knowledge of the producers or manufacturers who 
produce a similar product does not discover any defect in their 
product considering their level of scientific and technical 
knowledge is the same when the product was supplied. This 
defence is also known as state-of-the-art defence. The defence 
requires the defendant to prove that no other producers and 
manufacturers who produce similar product are able to detect 
defect in their products. An example is in the case of Graham 
Barclay Oyster Pty v Ryan 102 FCR 307. In this case, Ryan 
suffered from Hepatitis A after consuming oyster cultivated by 
Graham Barclay Oyster Pty. Lindgren J ruled that scientific and 
technical knowledge at that time was not able to detect defect 
unless each oyster was examined thoroughly in a laboratory in 
order to detect defect. However, this conduct will definitely ruin 
the oyster. Hence, the producer can rely on the state-of-the-art 
defence. 
5. Section 72(1)(e) – that the defect – 
i. is a defect in the (subsequent product) 
ii. is wholly attributable to 
• design of the subsequent product; or 
• compliance by the producer of the product in question 
with instructions given by the producer of the 
subsequent product. 
This defence is meant for producers of components. If the 
component used in a product is defective, the component 
producer is liable. However, there is a defence for the component 
producer if the component is installed in a subsequent product or 
final product, the defect occurs due to the design of the 
subsequent product and compliance with the instruction given by 
the producer of the subsequent product. 
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Defences provided under section 72(1) of CPA 1999 is another 
barrier for consumer claims under Part X CPA 1999. By having the 
defences, it gives opportunity to the producers to escape liability. If the 
producers are able to prove any of the defences, claim by the consumer 
will be rejected. In issues relating to defective health supplements, the 
producer can easily escape liability by relying on section 72(1)(d). The 
section requires the producer to prove that when the product is put into 
circulation, no other producers who produce similar products would have 
detected the defect in their product. Definitely, the producer will be able 
to prove this defence since the test it is based on the knowledge of the 
producers who produce similar products rather than the state of scientific 
and technological knowledge.  
In the United States, defences in product liability claim has 
become a deterrence for consumers to succeed in their claims. In 
Sparling v Doyle 2015 WL 4528759, a soldier who had consumed dietary 
supplement Jack3d collapsed during training at a military base in Texas. 
He later was pronounced dead. The parents filed a product liability claim 
against the producer of Jack3d. Jack3d is a dietary supplement that 
contains 1,3 dimethylamine (DMAA), a compound that the US Food and 
Drug Administration has issued an advisory warning about. In this case, 
Anne T. Berton J noted that the scientific literature on DMAA presents 
insufficient data to conclude that DMAA is safe or that DMAA causes 
harm because the sample sizes are too small. Thus, the case was 
dismissed. This case is a good example to illustrate the application of 
defence in product liability claims. 
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7.0 Conclusion 
Health supplements are in high demand in Malaysia as 
consumers are more conscious about their health. Undeniably, health 
supplements are good for one’s health, on the other hand, if the health 
supplement is defective, it will harm one’s life. Based on NPRA 
guidelines, health supplements in Malaysia should fall under category of 
drugs if it is indicated for medicinal purpose and it is presented through 
its packaging as a medicinal product. Most likely, health supplements in 
Malaysia fall under the category of drugs. According to Malaysian law, all 
drugs must be registered. Registration is regulated by NPRA. However, 
registration alone cannot solve the problem of defective health 
supplements. Thus, law comes in to protect the consumers. CPA1999 
was enacted to protect the interest of consumers in Malaysia. Under the 
Act, the government has introduced the Malaysian Tribunal of Consumer 
Claim, a redress mechanism for consumer claims. However, the 
jurisdiction of the tribunal is limited which makes it ineffective in resolving 
consumer disputes. In issues relating to defective health supplements 
which injured consumers, consumers need to rely on Part X CPA 1999. 
Part X introduces strict liability whereby the producer, manufacturer or 
importer shall be liable for damage suffered by the consumer due to a 
defect in the product. From the surface, it seems that product liability 
introduced under part X is able to provide for remedies in an event of a 
defective health supplement product. However, there are flaws in the law. 
Defences available to producer or manufacturer will be a barrier for 
consumers to succeed in their claims. Defence relating to state of the art 
is the most problematic. The defence is applied if the producer can prove 
that the science and technical knowledge at the relevant time is not able 
to detect defect in the product. So as other producers of the same 
product. Acknowledging this problem, it is submitted that CPA 1999 is 
not able to protect consumers in issues relating to health supplements. 
Thus, the government needs to intervene and consider having a specific 
law for healthcare products and services in Malaysia.  
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Abstract 
In most jurisdictions in the world, Intellectual Property (IP) related economy is 
often driven by small and medium-sized enterprises (SMEs). However, due to 
the lack of awareness of IP, newly invented products such as trade-names, new 
technology, know-how and other creative works are not always fully deployed 
by the SMEs. These circumstances will lead to a major economic harm as the 
superior opponents in the market will benefit from this situation by exploiting the 
inventions without having to remunerate the inventor or creator in the form of 
financial outcome.  Thus, it is imperative to safeguard the ample protection of IP 
invention to disallow possible infringement, and at the same time profiting by 
alleviating the IP assets into a meaningful market value. The proper IP 
ecosystem will enable SMEs to exploit the full potential of their capacity which 
usually lead to profit-making that encourage the creation of new inventions. 
Hence, it is the objective of this paper to discuss the position of small-medium 
enterprises (SMEs) in Malaysia; to analyse the development of Intellectual 
Property rights amongst SMEs in Malaysia; and to identify the challenges and 
how to overcome the problems in managing IP amongst SMEs in Malaysia. This 
study is a qualitative research and analyses data using content and critical 
analysis. The result of this study indicates that the significant value in the 
intangible assets of Intellectual Property is pertinent in improving the worth of 
SME business entities, thus it is very important for the SMEs to strategize 
comprehensively in exploiting their IP assets. 
 
Keywords: Intellectual property, SMEs, Malaysia National Intellectual Property 
Policy, SME Corporation Malaysia.  
 
1.0 Introduction 
The Fourth Industrial Revolutions (4IR) has been the centre of 
discussion amongst almost everyone from technologists, inventors, 
politicians, policy and law makers as well as entrepreneurs. Technology 
and creativity have now become the crux of development of nations and 
this supports the economic progress of a country. 
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Intellectual property (IP) on the other hand is a very important 
mechanism that protects the results or outcomes from the technology 
and indirectly encourages more creativity amongst inventors to create 
and invent new useful technologies which will assist people in the society. 
The Malaysia National Intellectual Property Policy (‘NIPP’) which was 
launched in July 2007 by the Malaysian Government is the basis of IP 
protection in Malaysia under the Ministry of Domestic Trade, Co-
operatives and Consumerism.1  
The core objective of the NIPP is to harness intellectual property 
as a new engine of growth for the benefit of economic and social 
prosperity. This Policy was established to serve as the primary guidance 
in enacting and implementing laws relating to intellectual property in 
government agencies, research institutions, institutions of higher 
learning, non-governmental organisations as well as the private sector. It 
is also needed to facilitate the formation of an environment which 
stimulates and fosters the creation, protection, enforcement, 
management and maximum exploitation of IP aimed ultimately at 
developing a vibrant IP industry as a future growth driver of the nation. 
Furthermore, the NIPP is seen as a medium to promote an intellectual 
property culture among the business community as well as the public.  
The NIPP believes that nation’s competitiveness will be strengthened by 
developing the intellectual property industry into a mature and highly 
developed industry that generates, manages and commercialises 
intellectual property effectively. Thus, an efficient and equitable 
intellectual property system would help strike a balance between the 
interests of innovators and the public and provide an environment in 
which creativity and invention can flourish for the benefit of all2. 
Consumers as members of public would be able to confidently buy 
products or services with reliable, international trademark protection and 
enforcement mechanisms which discourage counterfeiting and piracy. 
  
 
1 https://www.kpdnhep.gov.my/harta-intelek/?lang=en (February 2019) 
 
2 https://www.wipo.int/edocs/pubdocs/en/intproperty/450/wipo_pub_450.pdf (February 2019) 
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In most countries this increasingly knowledge-driven economy is 
initiated and often driven by small and medium-sized enterprises (SMEs). 
Unfortunately, these new invented products, brand names and other 
creative works are not always fully exploited by many SMEs due to the 
lack of awareness in IP. This situation will lead to major losses as the 
larger competitors are able take advantage of this situation to exploit the 
inventions without having to pay anything in the form of financial benefit 
or reward to the inventor or creator.  Therefore, it is very crucial to ensure 
adequate protection through IP invention to prohibit potential 
infringement and at the same time generate profit by alleviating the IP 
assets into a meaningful market value. This IP ecosystem will enable the 
SMEs to make full use of their capacity and creativity whilst making profit 
which will encourage the creation of new inventions. 
 
2.0 Small and Medium-Sized Enterprises (SMEs) 
SMEs in Malaysia are established based on certain criteria. It has 
been structured accordingly and is coordinated by SME Corporation 
Malaysia (SME Corp Malaysia), a Central Coordinating Agency under the 
Ministry of International Trade and Industry Malaysia. 
 
2.1 Definition of SME  
Under the new definition as provided in the Guideline for New 
SME Definition,3 a business can qualify as an SME if it meets either one 
of the two specified criteria, namely sales turnover or full-time employees, 
whichever is lower. All SMEs must be companies registered with SSM or 
other equivalent bodies excluding entities that are public-listed on the 
main board and subsidiaries of publicly-listed companies on the main 
board, multinational corporations (MNCs), Government-linked 
companies (GLCs), Ministry of Finance Incorporated and State-owned 
enterprises. As a result of many developments in the economy since 
2005 such as price inflation, structural changes and changes in business 
trends, this new definition was undertaken in 2013 and was endorsed at 
the 14th NSDC (National SME Development Council) Meeting in July 
2013. The definition covers all sectors, namely services, manufacturing, 
agriculture, construction and mining and quarrying. Sales turnover and 
number of full-time employees are the two criteria used in determining 
the definition with the “OR” basis as follows: For the 
 
3 Published in October 2013 and updated in 2016. 
http://www.smecorp.gov.my/images/pdf/Guideline_New_SME_Definition_updated.pdf 
(August 2018). 
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i. manufacturing sector, SMEs are defined as firms with sales 
turnover not exceeding RM50 million OR number of full-time 
employees not exceeding 200, while  
ii. services and other sectors, SMEs are defined as firms with sales 
turnover not exceeding RM20 million OR number of full-time 
employees not exceeding 75.4 
 
This is a rather simplified definition of SMEs. More specifically, 
these enterprises can be categorized into micro, small and medium 
enterprises and their criteria vary between (1) manufacturing, and (2) 
services and other sectors. The categorization can be seen in the table 
below: 
 
Table 1 : SMEs category 
 CATEGORY SMALL ENTERPRISE MEDIUM ENTERPRISE 
 Manufacturing Sales turnover from 
RM300,000 to less than 
RM15 mil  
OR  
employees from 5 to less 
than 75 
Sales turnover from RM15 mil 
to not exceeding RM50 mil  
OR  
employees from 75 to not 
exceeding 200 
 Services and Other 
Sectors 
Sales turnover from 
RM300,000 to less than 
RM3 mil  
OR  
employees from 5 to less 
than 30 
Sales turnover from RM3 mil to 
not exceeding RM20 mil  
OR  
employees from 30 to not 
exceeding 75 
Source: SME Corp. Malaysia (2019)5 
The definitions of micro, small and medium enterprises reflect 
diverse business groupings. While the definition of microenterprises 
makes them look quite homogenous, the definition of small enterprises 
reflects a wide range of business entities and capacity. For example, an 
enterprise or company with 5 employees is considered small just as 
another enterprise or company with 74 employees. Similarly, a business 
entity whose sales turnover is RM400,000 will be considered small just 
 
4 http://www.smecorp.gov.my/index.php/en/policies/2015-12-21-09-09-49/sme-definition 
(August 2018) 
5 http://www.smecorp.gov.my/index.php/en/small-and-medium-sized-enterprises (April 2019)  
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as another business entity whose sales turnover is RM14.5 million6. 
The agricultural sector in which there is significant participation of 
micro players is also worth noting. Such sector falls under the category 
of “other sectors”. As the table indicates above, the disparity between the 
haves and the have nots is not as great as in the manufacturing sector. 
However, there is a need to relook at the Government’s approach to SME 
development because what is necessary for micro and very small 
enterprises may not be the same as regards to medium enterprises. This 
will be further explained in the role of SME Corp which is examined 
below. 
 
3.0 What is SME Corp?  
SME Corporation Malaysia (SME Corp. Malaysia) is a Central 
Coordinating Agency under the Ministry of International Trade and 
Industry Malaysia that formulates overall policies and strategies for Small 
and Medium Enterprises (SMEs) and coordinates the implementation of 
SME development programmes across all related Ministries and 
Agencies. It acts as the central point of reference for research and data 
dissemination on SMEs, as well as, providing advisory services for SMEs 
in Malaysia. SME Corp. Malaysia also assumes the role of the Secretariat 
to the National SME Development Council (NSDC), which is chaired by 
the Prime Minister of Malaysia. 
Today, SME Corp. Malaysia is the nation’s premier organisation 
for the development of progressive SMEs to enhance wealth creation and 
the social well-being of the nation. In fulfilling its mission of promoting the 
development of innovative, resilient and globally competitive SMEs 
through effective coordination and provision of business support, SME 
Corp. Malaysia endeavours to empower the critical mass of SMEs with 
efficient processes, robust business models, access to financial 
resources, smart partnerships, market-entry strategies and sustainable 
growth solutions, through various platforms and programmes for SME 
development. 
SME Corp. Malaysia provides business advisory services and 
information to SMEs in Malaysia through its SME Hub and its 11 State 
Offices nationwide. SME Corp. Malaysia also implements various 
 
6 SME Corp Malaysia, Guideline for New SME Definition (October 2013), 
http://www.smecorp.gov.my/images/pdf/Guideline_New_SME_Definition_updated.pdf 
(accessed 12 September 2018) 
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programmes and initiatives under its own auspices including  annual 
flagship programmes such as the SME Annual Showcase (SMIDEX), 
Enterprise 50 (E50) Award and SME Week. 7 
The rest of this discussion would emphasize on the relation of 
Intellectual Property and SME in Malaysia, the challenges and the way 
forward. 
 
4.0 Intellectual Property Protection in SMEs Industry 
 
4.1 SME’s Intellectual Property Practices 
 
In order to give protection to IP assets in SMEs, a formal approach 
is the most appropriate as it leads to the establishment of legal rights 
which may be enforced through civil and criminal remedies. These rights 
can be acquired through:- 
 
i. formal IP registration such as patent, trademark, industrial design, 
geographical indication and new plant varieties; and 
ii. automatic protection through fulfilment of the legal requirements 
as provided in the law of copyright and layout design and 
integrated circuit as well as contractual protection under trade 
secret. 
 
However, there are SMEs that resort to informal protection 
through common law confidential information protection which applies in 
particular to technical information of their products and services8. Another 
way of obtaining informal safeguards is from business goodwill which 
may be protected without having to follow any formality (as required in 
trademark) where goodwill of the business itself is sufficient to attract 
protection9. The benefit of adopting formal rights is SME owners can 
 
7 http://www.smecorp.gov.my (August 2018). 
 
8 Study on Trade Secrets and Confidential Business Information in the Internal Market, Final 
Study Prepared for the European Commission Contract number: MARKT/2011/128/D, April 
2013, pp. 103. 
 
9 Fabio Giulio Grandis, Federica Palazzi, The Valuation of Small and Medium-sized 
Enterprises, 
https://www.researchgate.net/publication/290181474_The_Valuation_of_Small_and_Medium-
_sized_Enterprises (April 2019) 
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deter infringement by publicizing their IP rights and indicating their 
intention to take legal action should any infringement occur.  
In SME businesses, IP is relevant in many aspects. IP products 
are produced or generated in mainly all kind of businesses (as mentioned 
in the definition above). This amongst others, can be summarized as 
below: 
 
i. Agricultural activities (Agro-based product),  
ii. Information Technology, architectural and Engineering Industries,  
iii. Any technology Industries (manufacturing food product, general 
machinery, furniture etc.), 
iv. Service based activities such as education, legal, accounting, tax, 
market research, consultancy, printing, industrial cleaning, human 
health activities, 
v. Hotels, transportation, sporting activities, film and sound 
recording industries. 
 
All the above mentioned industries have contributed and 
generated new IP products in many forms. The potential protections that 
emerge in the SMEs businesses are indicated as follows: 
 
i. Copyright and Related rights 
There are products and processes that are eligible for protection 
under copyrights for example, modules and framework of a 
business, scripts and stories plots, composed songs and lyrics, 
software (Apps and OS), computer programs, databases, pictures 
and others copyrightable works)10. The governing law in Malaysia 
is the Copyright Act 1987; 
ii. Patentable works 
Newly invented products such as machines, apparatus, devices, 
engines, functional designed products as well as new methods for 
example formulas, processes, techniques and systems. The 
Patents Act 1983 and Patents Regulations are the laws 
administering the patents matters11; 
iii. Industrial Registered and Unregistered Designs 
Designs of all types of products that have aesthetical appeal 
which are not solely dictated by function and integrated circuits 
 
10 Khaw Lake Tee, Copyright Law in Malaysia, 3rd Edition, Lexis Nexis, Malaysia, 2008, pp 74. 
11 Tan Pek San, Intellectual Property Law in Malaysia, Sweet & Maxwell, Malaysia, 2013, pp 
499. 
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(industrial electronic chips). There are two relevant laws here, 
namely the Industrial Designs Act 1996 and the Layout Design of 
Integrated Circuit 2000; 
iv. Registered and Unregistered Trademark  
Brandings such as the names, logo, and symbol of products and 
/ or services that are associated with the owner’s business and 
the common law goodwill in the name of companies’ business as 
well as in the products and services. The registered brands are 
under the ambit of the Trademark Act 1979 whereas the 
unregistered mark are protected under common law tort of 
passing off;  
v. Trade secrets via contractual relationships 
The formulae and recipes created by inventors of companies. The 
person handling or managing the inventions are bound by 
common law protection of confidential information and contractual 
liabilities. The laws concerned are the common law principles of 
Confidential Information as well as the Contract Act 1950; 
vi. Geographical Indications 
This protection is very much relevant to agro-based product. 
Geographical indication provides legal protection to products of 
natural resources based on their geographical origin. In general, 
geographical indication is a sign used on goods which have a 
specific geographical origin and possess particular qualities or a 
reputation due to that place of origin. It can be used on natural or 
agricultural product or any product of handicraft or industry. The 
law that governs this matter is the Geographical Indication Act 
2000. 
vii. New Plant Varieties 
This subject matter is governed by The New Plant Varieties Act 
2004. It provides protection for the rights of breeders of new plant 
varieties and gives recognition and protection of contribution 
made by farmers, local communities and indigenous people 
towards the creation of new plant varieties. Amongst the new plant 
varieties are the new breed of rice (Beras Merah) and chilies (Cili 
Bangi)12. 
 
4.2 Importance of IP for SMEs 
Small Medium Enterprise (SME) Industries are the economy back 
bone of Malaysia which is represented by 907,065 business 
 
12 http://www.ukm.my/pik/agro-food-industry/ ( April 2019).  
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establishments altogether13. They create and innovate new inventions, 
promote new branding and suggest solutions to technological problems 
which have potential in gaining intellectual property protection. However, 
IP and its value is often not adequately appreciated as many SMEs do 
not realise the full potential of these intangible properties. This will lead 
to the loss of the values of the IP assets through irresponsible 
manipulation by larger business entities or infringement of rights that 
have never been enforced.  
In actual fact, implementing suitable protection on IP invention 
created by the SMEs will assist in generating income through appropriate 
business dealings. It will also significantly raise the value of the business 
entity. Although physical assets always be counted in determining the 
competitiveness of an company in the market, the uprising changes in 
information technologies have put additional value on intangible assets 
such as brands, designs, know-how as well as creative and innovative 
ideas. Thus, IP may contribute significantly in generating income for the 
company through suitable business dealings such as licensing, sale or 
other kind of commercialization activities. In a way, IP rights may expand 
the SME’s market share or increase the profit margin which may magnify 
the value of SMEs in the view of investors and financing institutions14. 
Besides, the strategic plan in employing the IP rights as an asset 
of a SME company will definitely improve its competitive capacity. To 
achieve that purpose, it is the responsibility of the SME’s entity to prepare 
an effective management mechanism or system to monitor, maintain and 
value the IP assets in order to utilize its full worth. However, this can only 
be done after the SME acknowledges the significance and value of the 
IP assets and its relevancy as a profit making tool. 
 
4.3 Prospective Development of IP Invention in SME Businesses 
IP assets are relevant to business development in many ways. 
They have been very significant in the business strategies ranging from 
activities related to designing, marketing, levitation of business capitals 
to exporting and enhancing business through IP commercial dealings. 
Furthermore, IP rights provide an identity which creates a distinct 
image for marketing purposes. For ages, it is a known fact that IP 
inculcates reliability, confidence and belief amongst consumers of the IP 
product they choose to use. As mentioned above, the benefit of products 
 
13 http://www.smecorp.gov.my/index.php/en/policies/2015-12-21-09-09-49/sme-statistics ( 
April 2019). 
14 https://www.wipo.int/sme/en/ip_business/ip_asset/sme_market_value.htm ( April 2019) 
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with IP value is it provides goodwill, distinctiveness and special image 
which must be manipulated by the SMEs. 
Product branding through trademark protection would be very 
useful in attracting people towards the products or services. It is believed 
that this intangible asset is more powerful than the real product itself as 
the consumer is easily influenced by brand rather than the actual product 
or service. To get protection under IP Rights, the branded products must 
be registered as a Trademark.  
A trademark may consist of any sign capable of being represented 
graphically in particular words, including personal names, designs, 
letters, numerals, the shape of goods or of their packaging, provided that 
such signs are capable of distinguishing the goods or services of one 
undertaking from those or other undertakings15. A trademark is used as 
a marketing tool to enable customers in recognising the product of a 
particular trader. 
An empirical study has been undertaken on the relationship 
between SME’s business and IP. The study involves interviews of three 
SMEs and these interviews produced very interesting results. The first 
SME runs the business of producing labu sayong in the State of Perak.16 
Labu sayong refers to ceramic products which have a variety of 
applications. The raw material for the products is sourced from a tributary 
of the Perak River. The raw material is extracted from the river bed before 
being processed by the SME. With workforce lesser than 10 employees, 
the processing and production of the ceramics are heavily manual but 
the designing of each product is individualised and involves a high 
degree of artistic skills. The designing is done by one person alone that 
is the owner of the SME business. The activity draws solely upon the 
maker’s imagination and creativity, without any intervention from 
computers or machines. The motive of the design is also distinct and 
unique.  A number of IP rights can be relevant and give rise to further 
questions. The fact that the ceramics are sourced from the bed of a single 
river in Perak may grant it a geographical indication. The designing, 
moulding, shaping and finishing, which are manually done can give rise 
to rights under copyright and industrial design, if they are translated into 
a product. The mixture that makes the end product which is only known 
to the maker/owner can be subject to trade secrets. When asked about 
whether the IP rights have been acquired, the SME responded 
negatively. 
 
15 Section 3 of the Trade Marks Act 1976 (ACT 175) 
16 That interview was conducted on 14/04/2018. 
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The second and third SMEs are producers of kerepek in the State 
of Selangor. Kerepek is a type of traditional snack made from thinly sliced 
bananas, tapioca, sweet potato or potato. The product is indigenous to 
Malaysia, Thailand, Indonesia and other South East Asian countries. The 
second SME produces kerepek in a village in the District of Sepang17 and 
the third SME produces the same product in a village in the District of 
Kuala Langat.18 The second SME makes kerepek from tapioca, banana 
and sweet potato while the third SME makes kerepek from tapioca and 
banana only. Both the second and third SME employ between 5 and 15 
employees and have adopted and introduced a certain degree of 
automation in the processing and production of kerepek. Raw tapioca, 
sweet potato and banana are unskinned and cleaned manually but the 
process of slicing the raw tapioca has been automated with regards to 
the third SME. The frying process for both the second and third SME is 
assisted with machines. The mixing of the fried slices with coating and 
flavour also involves machines for both SMEs. IP becomes relevant to 
them (second and third SME) because both designed some of the 
machines themselves. The second SME (a lady entrepreneur) designed 
the mixer that she used to mix the kerepek with different flavourings while 
the third SME designed the machine that enables automatic slicing of 
tapioca. The SMEs only did the designing. The machines were custom-
made by machinery manufacturers. The question which arises now is 
whether the SMEs’ design can be protected under IP law? If yes, under 
which branch of IP law? The contrary can occur such as the SMEs can 
be caught infringing other people’s IP rights. The worst scenario is the 
SMEs came out with the original ideas but due to their lack of awareness, 
the IP rights are “snatched” from them by irresponsible parties. The 
second SME also faces another dilemma whereby the recipes for her 
products are exclusively within her own knowledge and not disclosed to 
anyone else. While such exclusivity precludes others from producing 
parallel products with similar features, it may also prevent the knowledge 
from being transmitted to the owner’s successor. The demise of the 
owner may lead to the end of the business altogether. Apart from the 
need for the kerepek to have its own trade mark (both SMEs have yet to 
register it), the recipes for making a good and marketable product should 
be protected by trade secrets law. 
 
5.0 Challenges in Managing IP by SME 
 
17 The interview with the second SME was conducted on 04/05/2018. 
18 The interview with the third SME was conducted on 02/07/2018. 
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In the SME industry there are challenges faced by the 
entrepreneurs in managing IP as well as commercializing the products. 
The biggest challenge for the SMEs to market the IP assets is that the 
business owner must be able to ensure a clear link which associates the 
IP assets to the business and to make certain that customers are able to 
establish connections between the IP products and the SME business 
and to differentiate with the other competitors’ products. Only when this 
is done, it creates trust and loyalty amongst customers in the IP product 
of the SME. 
The lack of awareness amongst the business owners on IP 
system has discouraged the capability in exploiting the IP rights 
effectively. Poor IP management skills within SMEs “reduce their ability 
to fully benefit from the system and, therefore, to a certain extent limit the 
potential of the SME to increase their economic return”. (Sati-Salmah 
Sukamirjan, Olivia De Vega Sapong, 2014) 
Furthermore, the IP system is built up through technical elements 
which require a skilled person to understand, prepare and manage them. 
This role is typically played by the specific IP agent or legal person who 
may attend to the technical issues and legal requirements. SME 
companies often have limited access to this due to their limited 
knowledge and budget, what more to have them as an in-house service. 
Efficient IP management requires an array of expertise which is generally 
lacking in many if not most SME support institutions. This issue may 
complicate and reduce the opportunity in getting protection from the 
process for registration or any other means of granting of IP rights. 
High expenses is another obstacle, which includes the process of 
acquiring, maintaining, monitoring and enforcing IP rights, particularly for 
business entities that are working in different geographically 
disseminated markets. 
There is also a challenge in combating counterfeit goods and 
piracy problems. This never ending issue has caused severe harm not 
only to the business community but also to the public at large. Such 
unfortunate cases may damage the confidence in the quality of brand 
name products, which as a result would cause a huge loss in revenue, 
investment, potential transactions and development prospects. 
Moreover, the inferior quality of the infringing products may affect the 
consumers in innumerable means for example causing serious health 
and security issue. 
Finally, the link between promoting IP rights and consumers 
needs to be highlighted. Protecting IP rights can have both positive and 
negative correlations with the protection of consumer interests. IP rights 
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can create monopoly positions. Increasing the strictness in protecting 
such rights can thus reduce consumer welfare. However, IP rights can 
enhance future consumer welfare if the rights incentivize innovators, 
while without them there will be no such investment and product will 
continue to go undeveloped. The most relevant type of IP rights in this 
regard is patent which protects ideas that generate innovation. Greater 
innovation can improve features of end products. Innovation in 
production and processes can also make them more efficient and this 
may translate into greater availability of products and better prices. Apart 
from patents, trademarks can also protect consumers from fraudulent 
products or ensure that they enjoy high-end products that they demand 
(Maskus, Keith E., 2000). However, when SMEs come into the picture, 
the equation may change. The challenges of protecting IP rights for 
SMEs may affect the extent to which the beneficiaries of IP rights 
including consumers are allowed to enjoy the legal protection of such 
rights. Since the correlations between IP and consumers vary, so does 
the extent of the legal enjoyment and availability of such rights for SMEs 
and the consumers. As more IP protection is made available to SMEs, 
the fate of consumers in the market will depend on whether IP brings 
benefits or harms to them. Nevertheless, there is a possible meeting of 
interests between SMEs and consumers, which is when IP rights create 
monopoly. The monopoly conditions could harm consumers and SMEs, 
at the same time, counteracting the adverse effect of IP protection and 
this may result in a parallelism in IP enforcement for consumers and 
SMEs. Better still, different end results for SMEs and consumers can still 
emerge because innovation that is supposedly brought about by IP rights 
creates exceptional market conditions which would not be found in 
ordinary cases in which innovation is absent. Examples of such 
conditions are more porous market boundaries with much easier entries 
into and exits from the market. This incidence of dynamic efficiency can 
bring long term benefits to consumers despite the possible monopolistic 
structure generated by the exercise of IP rights by certain sections of 
market players. 
 
6.0 Combating Challenges 
Many efforts have been or should be done essentially by the 
government in resolving the issues faced by SME entrepreneurs.  
First and foremost, governments are responsible to create a 
reliable and encouraging ecosystem to boost the competitiveness of 
SMEs. They make policies that affect the commercial dealings and 
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function as a promoter to conform to global market desires. This is done 
by establishing their ability to monitor the application of international 
quality standards. This is a crucial role as governments are involved in 
expediting access to markets. In order to succeed in promoting more 
effective deployment  of IP system amongst SMEs, the effort must not 
only focus on the SME business entities themselves but also their 
relevant business players which include business consultants,  people in 
chambers of commerce and industry or investors and financial 
institutions who are in direct contact with the SME entrepreneur.  
In addition, it is very substantial and proven effective to include IP 
in other activities carried out by SME companies such as marketing, new 
product development, exporting, financing, etc. In other words, it is 
pertinent to have IP integrated in the overall structure of business support 
services so as to enable it to be promoted. For example, Australia has 
taken an active role in promoting awareness and educating 
entrepreneurs or SMEs about the importance of IP system. Among the 
activities conducted are strong focus on training and providing support to 
business advisors, regular seminars on various aspects of IP for SMEs 
and developing IP Toolbox, a reference book for a wide range of 
organizations in conjunction with the industry. The Malaysian 
Government through the effort of MyIPO in collaboration with SME 
Corporation of Malaysia (SME Corp) had successfully organized the 
Successful SMEs and Intellectual Property Rights Seminar at the 
Intellectual Property Academy (IPA). The one day seminar aimed to 
further facilitate the SMEs to identify the potential of their IP assets to 
access funding and financing. It is said that SMEs should take  advantage 
of IP protection through good IP management and to understand the 
rules of IP and intangible gains in order to design and carve out smart 
and effective strategies to compete in the global market. The conference 
was attended by 120 SMEs from all over Malaysia. 
The government may also assist the SME’s business entities in 
obtaining information about IP, related laws and regulations, business 
advisory services, training opportunities and financing sources which can 
be time consuming and costly. It is very beneficial if the government 
would be able to set up an entity to function as a business administrator 
which integrates Malaysian SMEs into supply chains locally and 
internationally. 
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It is an accepted view that the SMEs must be able to remain 
competitive in the market with the assistance of effective IP system19. 
Nevertheless, this objective is only achievable through concerted efforts 
by many players in the industry through cognizance of the importance of 
implementing IP system by all parties in the SMEs fraternity. This good 
initiative has taken up by some governments for example, in the Republic 
of Korea, the smart partnership was established between the Korean 
Intellectual Property Office (KIPO), the chambers of commerce, the 
government SME support agency, the Korean Patent Attorneys 
Association and other public and private partners, including financial 
institutions, business training centres and multinationals have 
established a network of support for SMEs in IP matters.20 Amongst the 
activities are IP acquisition campaign for SMEs, assisting the creation of 
IP, reducing the cost of acquiring IPs, activating the market of IP and 
supportive measures for commercialization. On the same note, 
Singapore established high value-added and creative content industries 
by developing IP as strategic and competitive asset and proactive IP 
rights policy21. This brought to the transformation of Intellectual Property 
Office of Singapore into a semi-autonomous statutory body in charge of 
administering IP matters in Singapore. As a result, Singapore is currently 
known as a leading nation in the creation of patent filing and other IP 
assets. 
Efficiency in enforcement to solve issues relating to IP 
infringement is very crucial particularly in the age whereby counterfeit 
and pirated goods are everywhere in the market. Apart from the actions 
taken by the enforcement unit in Malaysia, for example the taskforce from 
the Ministry of Internal Domestic Trade and Consumer Cooperative and 
also the Commercial Unit of Royal Malaysian Police Department 
(RMDP), protection of supply chains through the collaboration of public 
and private sectors is also needed. As the agency responsible for 
consumers is also involved, all stakeholders should take a balanced 
approach between protecting IP rights, protecting  consumer interests 
and promoting the resilience, growth and sustainability of SME business 
in Malaysia. Close cooperation between the public and private sectors is 
essential for the purpose of effectively securing supply chains and 
protecting consumers and rights holders. In preventing the infringing 
articles from penetrating the supply chain, it is important for all business 
 
19 http://smeinfo.com.my/intellectual-property/ip-for-smes ( April 2019). 
20KIPO Activities Targeted at the SMEs Sector (Republic of Korea), 
https://www.wipo.int/sme/en/best_practices/kipo.htm ( April 2019). 
21 Intellectual Property Office of Singapore, https://www.ipos.gov.sg/ ( April 2019). 
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entities as well as the purchasers including wholesalers, retailers and 
distributors to take sufficient measures to identify and verify the 
authenticity and legality of products entering the market. The public as a 
whole should be warned of the repercussions of manufacturing and 
distributing the infringing products, which may lead to severe criminal 
punishment or civil remedy. 
 
7.0 Conclusion 
SMEs are increasingly growing and it contributes substantially to 
the growth of the Malaysian economy. The significant value in the 
intangible assets of Intellectual Property is very much of assistance in 
enhancing the worth of SME business entities. Nevertheless, there are 
issues and challenges in the effort of adopting IP system in one SME as 
mentioned above. Thus, it is very pertinent to strategize methods to 
enable SMEs to fully exploit their IP assets, the potential hurdles or 
challenges and how to overcome them. To date, there are initiatives 
carried out by the government through their agencies in promoting 
awareness amongst SMEs on IP system and the benefits to the 
companies, to enhance the capacity building within SME entities so as to 
guarantee the full and effective utilisation of IP value as well as taking 
care of the enforcement of IP infringement. With the appropriate 
mechanisms and effective smart collaborations between the private and 
public sectors, the objective to empower SMEs particularly via IP system 
would be successful and brings benefit not only to the SMEs but also the 
public at large. The significant value in the intangible assets of Intellectual 
Property is pertinent in improving the worth of SME’s business entities, 
thus it is very important for the SMEs to formulate strategies to 
comprehensively exploit their IP assets. 
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Abstract 
In theory, a general meeting of shareholders and a meeting of the board of 
directors are equal in terms of their roles and significance for a company. After 
the occurrence of a series of corporate collapses, shareholders are urged to be 
more active in providing the company’s management with a check and balance 
mechanism. By employing a traditional approach of legal research, this paper 
discusses two continuous efforts aimed at enhancing shareholders’ opportunity 
to participate in the company’s decision-making. This paper finds that in reality, 
shareholders have always been overshadowed by company directors in terms 
of participation in the company’s decision-making. There is also lack of interest 
among shareholders to participate in the company’s general meetings. This 
paper recommends for  the issues to be approached by addressing two possible 
avenues. First, by strengthening the legal framework in respect of general 
meetings especially by resolving legal issues relating to electronic 
communication, proxy voting, and management review. The second avenue is 
through shareholders’ activism and empowering minority shareholders. This 
discussion is based on the Malaysian corporate landscape. 
 
Keywords: Electronic meetings, management review, minority shareholders 
 
1.0 Introduction  
Corporate power within a company is divided between its two 
main organs, namely the board of directors and the shareholders in a 
general meeting. These organs enable a company to function as a 
natural person, enjoying rights and having liabilities as prescribed by the 
law.  Theoretically, the position of the board of directors and the 
shareholders are similar, since both are significant to the sustainability of 
a company as a corporate entity. In reality, however, shareholders have 
always been overshadowed by the company directors. Shareholders in 
modern companies are often treated merely as contributors to the 
company’s capital, and not regarded as playing a vital role in managing 
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the affairs of the company. According to Berle and Means (1968), 
although they are the owners of the company stock, they have given up 
one of the traditional indices of ownerships which is the right to control 
property. At the same time, there are also some scholars who are against 
the idea of shareholders’ greater involvement in their company’s 
decision-making.  
However, following a series of corporate collapses, this paper 
submits that this view needs to be re-evaluated. A general meeting of the 
company is a suitable platform to serve as a monitoring mechanism for 
directors within the company, provided that the shareholders are willing 
to be actively involved in the decision-making process. Hence, this paper 
will discuss the issues and challenges surrounding this idea. In order to 
overcome the main possible obstacle for shareholders’ participation in 
the company’s decision-making process, this paper will examine the 
existing legal provisions pertaining to general meetings. This paper will 
also look at an alternative way to enhance the role of shareholders, 
namely through shareholders’ activism, i.e. a mechanism which falls 
outside the management of the company. The discussion in this paper 
will be based on the Malaysian corporate landscape.  
This paper adopts a traditional or doctrinal legal research 
methodology by analysing the law, as well as looking at the existing 
measures and procedures in addressing the issues (Khadijah, 2016) 
relating to shareholders’ participation in the company’s decision-making 
through general meetings. For the purposes of this study, library research 
was conducted to collect relevant literatures comprising primary and 
secondary data. The legal methods used in analysing primary legal 
documents include analytical, historical, and philosophical approaches 
(Walker, 2001). The documents were also analysed using descriptive 
and analytical approaches to describe facts, situations, or events as they 
are perceived by the researcher (Khadijah, 2012) with careful 
examination. 
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2.0 Shareholders and the General Meeting 
The general meeting is a platform where more than one 
shareholder come together at a place and time fixed for such a meeting, 
with the common intention to transact business. General meetings, 
especially Annual General Meetings (AGM), are important events in the 
company’s calendar; each company (except private companies) is 
required by the law to hold an AGM every year. It particularly serves as 
an avenue for shareholders to meet with the directors of the company. 
The shareholders can also participate in the decision-making process. 
Under Section 211 of the Malaysian Companies Act 2016 (hereinafter 
referred to as CA 2016) and as stipulated in most companies’ 
constitution, directors are provided with unfettered control of the 
company. Nevertheless, the power and the role of the general meetings 
are still significant in many ways (Abdul Samat & Mohd. Ali, 2015).  
The advocates of director primacy believe that shareholders 
should only play a passive role in corporate governance, with limited 
opportunity to engage themselves in the company’s management. They 
argue that shareholders are not the sole beneficiaries of the directors’ 
conduct (Bottomley, 2010) and that there are other parties who will be 
directly affected by the company’s activities such as the employees and 
consumers, whose interests are not well-represented in law. Providing 
shareholders with more power may neglect the interests of other 
stakeholders, as shareholders may only think of their own interests which 
will mostly be in monetary terms. Day (2010) laid down three potential 
arguments against shareholders’ involvement in the management of the 
company. First, the directors are more competent compared to the 
general shareholders in understanding the company’s business 
strategies and executing them. Second, the shareholders’ ability to hold 
the directors accountable for their actions will be compromised if the 
shareholders are directly involved in the company’s decisions. Third, it is 
feared that shareholders with interests in multiple companies will not be 
able to be objective in making their decisions. 
After a series of corporate collapses around the world, 
shareholders are urged to resume their rightful position within the 
company. As the ‘owners’ of the company, shareholders are the most 
suitable group to balance against the discretionary powers held by the 
directors. Shareholders have to be more responsible towards their own 
investments and take part in the management of the company. General 
meetings may be utilised for this purpose. However, the success of 
general meetings will not be achieved if the shareholders refuse or are 
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reluctant to be actively involved in the company’s decision-making. This 
‘laid back attitude among shareholders is directly connected to the study 
of shareholders’ behaviour while facing crisis. 
Shareholders react differently whenever they encounter issues in 
the company. When shareholders are not satisfied with the performance 
of the company, there are three possible options at their disposal. The 
first option is to ‘vote with their feet’ or in other words, sell their shares 
(Groforth, 1994; Rashidah & Mohammad Rizal, 2010). The second option 
is to express their dissatisfaction. The third option is to hold on to their 
shares and do nothing.  These three options are also known as ‘exit’, 
‘voice’ (for the purpose of this paper, the term ‘participation’ is used by 
the authors) and ‘loyalty’ (Hirschman, 1971).  Among these three options, 
‘exit’ and ‘participation’ can be considered as proactive steps that can be 
taken by the shareholders in protecting their interests. However, in 
reality, ‘participation’ may not be favourable to most shareholders 
although it may be advantageous for the long-term value of the company. 
Due to the size of their investment, retail shareholders usually prefer to 
keep quiet and wait for others to take the necessary actions. Institutional 
investors, on the other hand, choose to ‘walk away’ and put their money 
elsewhere. 
‘Participation’ is a right attached to ownership, but this right is 
meaningless if shareholders choose not to exercise it. Participating in a 
general meeting is optional as there is no legal duty or obligation for 
shareholders to do so.  In comparison between ‘participation’ and ‘exit’, 
participation is likely to be more expensive (Cahn & Donald, 2010).  This 
may be the reason why the option to exit is preferred by the shareholders. 
Yet, ‘participation’ can serve the public interest as it may bring 
improvements to the company and also the entire market in which the 
company operates. Arguably, shareholders may exit from a problematic 
company but they may not be able to escape suffering from a market 
downturn following a corporate failure (Cahn & Donald, 2010).  Thus, it 
is necessary to revive shareholders’ participation in general meeting by 
addressing obstacles or impediments through legal means or otherwise. 
3.0 Strengthening Legal Framework 
A sound corporate governance system allows shareholders to 
actively participate in, and exert influence on, corporate strategic 
decision-making (Duhamel, 2002), To that end, a convenient procedure 
for the shareholders to attend and participate in the general meeting 
should be provided. One of the ways to facilitate participation is by putting 
in place a conducive legal framework. Until recently, the legislature has 
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been slow in addressing loopholes in the law with respect to general 
meetings, and it was perceived as a neglected aspect of corporate 
governance (Mohammad Rizal & Ong, 2009). 
For the period from 2006 until 2016, two amendments were made 
the statute to address these problems, thereby improving the framework 
for shareholders’ participation in general meetings. The first amendment 
was on the holding of general meetings and the second amendment was 
on notice of a public company’s AGM. Both amendments were made in 
the year 2007. A more comprehensive revamp, however, was provided 
through the implementation of the CA 2016, which made the law on 
general meetings of shareholders become more comprehensive. The law 
may not provide a perfect framework but it addresses most of the issues 
and constitutes a step in the right direction to raise the level of 
shareholders’ participation. 
 
4.0 Organising General Meetings 
Prior to 2007, all general meetings of a company must be held in 
the state where its registered office is situated. This means that if the 
registered office of a company is in Kuala Lumpur, although the 
company’s operations are in Penang and the majority of its shareholders 
are also in Penang, the general meeting must be held in Kuala Lumpur. 
This may make it impractical and inconvenient for shareholders to attend 
and participate in such a meeting. Under the Companies (Amendment) 
Act 2007, the new Section 145A was inserted which provides that a 
company shall hold all meetings of its members within Malaysia and may 
hold a meeting of its members at more than one venue using any 
technology that allows the members a reasonable opportunity to 
participate. 
The 2007 amendment has brought about two effects to the law on 
the holding of company’s general meeting. First, a company’s general 
meeting is no longer confined to be held in the state where the registered 
office is situated. The location of the general meeting can be anywhere 
within Malaysia, which is more practical and convenient to the majority of 
shareholders. Second, a general meeting can be held in separate rooms 
or even in separate locations. Shareholders in the northern part of 
Malaysia can attend the meeting from a location in Penang and at the 
same time, shareholders in the southern part of Malaysia can attend the 
meeting from a location in Kuala Lumpur. These two venues can be 
connected using the aid of technology such as by webcasting through 
the internet. The amendment was made in the hopes that it may 
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encourage shareholders to participate in the general meetings, since 
most shareholders would no longer have to make a long-distance journey 
to attend the meetings. 
A classic example of a technology-based general meeting is 
illustrated in the case of Byng v. London Life Association Ltd. (1990). In 
this case, a general meeting of London Life Association was held in a few 
separate rooms and a foyer, connected by electronic audio-visual aid. 
Unfortunately, the meeting became out of order due to the very large 
number of turnout (although this was expected by the management). 
Almost half of the shareholders who attended the meeting were not 
registered for voting. In addition, the audio-visual aid did not function 
properly, causing no proper two-way communication between those in 
the main venue and those in the overflow room and the foyer. All 
communications from the overflow room and the foyer were passed to 
the chairman in the main venue through messengers who were equipped 
with headphones and portable microphones.  The meeting was later 
adjourned by the chairman to later in the afternoon despite the 
adjournment being opposed by most shareholders who were not able to 
attend the afternoon session. It was ruled that the meeting was not validly 
adjourned as the chairman failed to take into account the number of 
shareholders who were not able to participate in the afternoon session, 
considering that there was no real urgency in getting the resolution to be 
passed. Nonetheless, a meeting of such kind was held to be a valid 
meeting. In his judgment, Sir Nicholas Browne-Wilkinson pointed out: 
“The rationale behind the requirement for meetings in the 
Companies Act 1985 is that the members shall be able to 
attend in person so as to debate and vote on matters 
affecting the company. Until recently this could only be 
achieved by everyone being physically present in the same 
room face to face. Given modern technological advances, 
the same result can now be achieved without all the 
members coming face to face: without being physically in 
the same room they can be electronically in each other’s 
presence so as to hear and be heard and to see and be 
seen. The fact that such a meeting could not have been 
foreseen at the time the first statutory requirements for 
meetings were laid down, does not require us to hold that 
such a meeting is not within the meaning of the word 
“meeting” in the Act of 1985.” 
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The spirit embodied in the amended Section 145A is retained in 
the new Section 327 of CA 2016. The new provision shares the same 
policy and objective with its predecessor, except that the geographical 
restriction in choosing a place to hold general meeting has been 
removed. The primary location for general meetings still needs to be in 
Malaysia. Technology-based meetings can offer a convenient and cost-
effective way to hold a meeting. With the ability to use teleconference or 
video conference facilities such as Skype to hold a meeting under the 
present law, shareholders will no longer have to travel and costs from 
travelling can thus be eliminated (Chan, Usharani, Tay & Lee, 2018). The 
only issue with technology-based meetings revolves around the technical 
part of the technology itself. As illustrated in the above case, the 
occurrence of any technical error may disrupt the smoothness of such 
meetings.  
 
5.0 Voting by Proxy 
Shareholders can either cast their votes personally or through 
their representatives, also known as proxies. Originally, under Section 
149(1) of the Malaysian Companies Act 1965, shareholders may not 
appoint more than two proxies unless it is otherwise provided in the 
company’s articles of association. A proxy can, but need not be, 
appointed among members. However, if there is no provision in the 
articles that states to the contrary, a non-member proxy must either be 
an advocate, an approved auditor, or a person approved by the Registrar 
of the Companies (ROC) in any particular case. 
In the case of Tan Guan Eng v BH Low Holdings Sdn. Bhd. & Ors. 
(1992), Article 88(1) of the company’s articles provides that a proxy need 
not be a member and not more than two proxies can be appointed at any 
one time. In a general meeting of the company, two proxies were 
appointed to represent one of the shareholders in the company. One was 
an approved auditor. The other proxy was not an advocate, an approved 
auditor, or a person approved by the Registrar. It was held that the 
appointment of the first proxy was valid while the appointment of the latter 
was invalid as he did not fulfil the criteria prescribed by the law.  
The above limitation as imposed by the law has its purpose, but 
at the same time it can create an obstacle for shareholders to participate 
in the meeting. The criteria imposed in terms of qualification is to make 
certain that the interests of the shareholder appointing the proxy will be 
safeguarded (CLRC, 2006). By ensuring that only professionals who are 
equipped with the necessary skills and understanding about the nature 
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of a company can be appointed as proxies, shareholders will be well-
represented in the general meeting. At the same time, the restriction may 
discourage shareholders to appoint a proxy, given that there would be 
additional costs involved in appointing a proxy with professional 
qualifications. An alternative solution for a shareholder to ‘participate’ in 
case he cannot attend is to appoint another member as his proxy. In a 
large public company, the possibility of appointing another member to be 
proxy is limited as shareholders are dispersed in a wider area and it is 
likely that they do not know each other. The easiest way would be to 
nominate the Chairman as their proxy whom they hardly know as well. 
As a result, shareholders may choose to completely abandon their right 
to participate in general meetings.  
The criteria to be a proxy in the previous law has been repealed 
and replaced by Section 334 of the CA 2016 which promulgates a 
different approach. This provision sets aside the qualification requirement 
to become a proxy. Section 334 (1) states that: 
“A member of a company shall be entitled to appoint 
another person as his proxy to exercise all or any of his 
rights to attend, participate, speak and vote at a meeting 
of members of the company.” 
The above section is a new approach which allows more 
participation by the shareholders through proxies without much technical 
hindrance, in cases where they cannot be present in person. At the same 
time, there remains the possibility that such proxies may not be 
competent or professional. Arguably, the shareholders should know 
better who are the proxies that they would like to appoint.   
 
6.0 Rights for Management Review 
The CA 2016 introduces a new legal provision which grants a 
member of a company the right for management review. Section 195 (1) 
provides that: 
 “The chairperson of a meeting of members of a companay  
shall allow a reasonable opportunity for members at the 
meeting to question, discuss, comment or make 
recommendation on the management of the company" 
This provision further states that members may make 
recommendations by passing a resolution. The recommendations may 
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bind the directors if such right is stated in the constitution or if it was 
passed as a special resolution and it is for the best interest of the 
company. It is submitted that this provision offers a statutory foundation 
for shareholders to function as a ‘check and balance’ mechanism against 
the board of directors. Section 195 allows shareholders to make a 
resolution opposing the decision of the board of directors with certain 
conditions. Therefore, it can be said that shareholders may now override 
the board’s power in making decisions (Sulaiman & Rachagan, 2017). It 
may also be considered as an avenue for shareholders’ activism, namely 
when shareholders are active in seeking to bring about change within a 
company for certain purposes. 
 
7.0 Shareholder Activism 
Apart from statutory provisions, shareholder activism is emerging 
as a way for shareholders to safeguard their interests. In the Anglo-
Saxon Western countries, ‘shareholder activism’ is a broad term which 
covers a series of actions, both formal and informal, that is appropriate 
and acceptable in the society and the business communities of those 
countries (Lee, 2008).  Shareholder activism arises when shareholders 
use the power of ownership to stage movements that can influence 
companies to develop and adopt successful strategies and high 
standards of governance. This is to ensure that the owners will retain 
prosperous returns (Rashid & Rashidah, 2009). Low (2004) describes 
shareholder activism as the exercise and enforcement of rights by 
minority shareholders with the objective of enhancing shareholders’ 
value over the long term (Cheffins & Armour, 2011). These steps can be 
in the form of dialogues, letter-writing to corporations, submission of 
shareholders’ proposals, proxy voting, and advisory services. It may also 
include private discussions, press campaigns, or exiting the company. In 
summary, shareholder activism refers to any type of effort taken by the 
shareholders (institutional or retail) to influence the decisions or actions 
of the directors by using their power of ownership to ensure that the 
interests of shareholders are protected. Shareholder activists can 
become more aggressive in a way that they appear as block holders who 
purchase minority shares in public companies with the intention of 
influencing major corporate policies (Gantchev, 2009). 
The root of shareholder activism can be traced back to the 
separation of corporate structure between ownership and control of the 
company.  A company’s structure used to be simple. The shareholders 
who were the founders of the company were typically the same persons 
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responsible in managing the company. In the modern world today, 
however, the owner and the manager of a company are usually no longer 
the same person. This opens up the possibility of conflicts of interest, or 
agency problems between shareholders, the board of directors, and 
corporate management. Historians have traced the conflicts back to the 
eighteenth century, involving the English East Indian Company, although 
it was not clear what were the sources of the conflicts. It has also been 
argued that shareholder activism emerged in the mid-twentieth century 
in the United States (US) (Lekhesa, 2009; Smerdon, 2007).  
Shareholders expect directors to act for the company which interests may 
equate to theirs. Shareholder activism may arise whenever shareholders 
are not pleased with the performance of the directors and act in some 
way to respond to it.  
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The California Public Employees Retirement System (CalPERS) 
has influenced the activist movement in the US.  Meanwhile, in the United 
Kingdom, the first activist fund was set up by Hermes Investment 
Management Limited in 1990 (Smerdon, 2007).  Since then, shareholder 
activists have vigorously acted against misconducts and 
mismanagements done by company directors. For example, in May 
2003, the board of directors of GlaxoSmithKline were put under pressure 
to publish a revised pay policy, after shareholders voted against the 
directors’ proposal to pay £22 million to the Chief Executive Officer of the 
company when he was to be dismissed due to poor performance 
(Lekhesa, 2009). In May 2005, Lord Hollick, chairman of the United 
Business Media retired and was awarded a bonus of £250,000 for 
“services” in ensuring a smooth handover to his successor. The 
remuneration proposal was rejected by 76% of the votes at an AGM. 
Hollick and the board of director agreed to waive the bonus (Smerdon, 
2007).  
Shareholder activism continues to have a positive impact on 
companies through good governance and profit-taking. There are 
instances, however, where such a movement may be fruitless. Kim and 
Nofsinger (as cited by Rashid & Rashidah, 2009) pointed out that 
activism may not effectively work in two situations. The first situation is 
when the institutional shareholders are held back by regulatory or political 
environment from engaging in the activism. The second situation is when 
the shareholders are more interested in short-term investment. 
Furthermore, shareholders who decide to undertake the activism may 
have to personally bear the costs incurred for the benefit of all 
shareholders; this may cause some investors to feel discouraged. As 
such, they prefer to remain passive and hope to benefit from freeriding 
on someone else’s efforts (Rashid & Rashidah, 2009).  Opler and 
Sokobin (1995) opined that one possible way to reduce this freeriding 
problem among shareholders and to side-step political pressure is to 
create a third party monitoring organisation. Such an organisation can 
serve as a focal point for geographically dispersed shareholders and can 
perhaps provide them with more credibility in challenging the 
management. In Malaysia, such an organisation is reflected in the 
establishment of the Minority Shareholder Watchdog Group (MSWG) 
(Othman, S. & Borges, 2015).  
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8.0 Minority Shareholder Watchdog Group and Shareholder 
Activism in Malaysia  
MSWG was established in 2000 as a company limited by 
guarantee. Its establishment was initiated by the government and it forms 
part of a broader capital market framework with its main role being to 
protect the interest of shareholders through shareholder activism. The 
four founding organisations of MSWG are: 
 
i. Armed Forces Fund Board (Lembaga Tabung Angkatan 
Tentera); 
ii. National Equity Corporation (Permodalan Nasional Berhad); 
iii. Social Security Organisation (Pertubuhan Keselamatan 
Sosial); and 
iv. Pilgrimage Board (Lembaga Tabung Haji) 
 
MSWG is funded by the Capital Market Development Fund and 
through the sale of its own products and services (Ying, 2014).  
MSWG was set up to create awareness among shareholders, 
especially minority shareholders (retail or institutional), of their three 
basic rights, which are to seek information, to voice out their opinions, 
and to seek redress (Rashid Ameer & Rashidah Abdul Rahman, 2009). 
Currently, MSWG also serves as an independent research organisation 
in respect of corporate governance matters. It provides a platform and a 
collective voice for minority shareholders, advising on voting at general 
meeting through its pre- and post- AGM reports.  MSWG’s Annual Report 
for the year 2017 is consistent with its Annual Report for the year 2016; 
its monitoring efforts have focused primarily on the performance and 
governance of 252 public listed companies under its monitoring portfolio. 
MSWG managed to deploy its officers to monitor 313 general meetings 
for the year 2017 (MSWG, 2018). Rashid and Rashidah (2009) supported 
the findings of previous research which claimed that shareholder activism 
creates value for shareholders in the long run. The study analysed the 
impact of MSWG activism on the performance of targeted companies 
compared to non-targeted companies. It suggested that MSWG has 
played an important role in addressing agency problems in Malaysian 
companies. Its involvement has brought consistent improvements to the 
profitability of companies as well as increased shareholders’ wealth.  It 
was also concluded that, although MSWG’s approach to activism might 
not be comparable to those taken by independent activists in developed 
financial market, MSWG has made a difference in providing minority 
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shareholders with a resourceful solution to information asymmetries.    
 
9.0 Conclusion  
There is a reluctance among many naïve shareholders when it 
comes to attending general meetings. Apart from being minority 
shareholders, most argue that they cannot read financial reporting and 
would need to incur costs to rely on professional proxies. Some 
shareholders with the skills to read financial reporting found that 
unfortunately they have to bear the costs, financially or otherwise, to 
participate in the general meetings. While selling their stakes would be 
the easiest way out, a kind of freeriding attitude among shareholders has 
become commonplace as they tend to choose being passive, preferring 
to rely on others to take remedial actions. This paper has highlighted that 
there are two possible approaches to addressing these problems. 
The first approach is through the existing legal framework, where 
a review has been made to the statutory provisions. The Malaysian 
legislature has put in place several laws to encourage shareholders’ 
participation in general meetings. Apart from attending physical 
meetings, a shareholder (or their proxy or representative) may now also 
participate in a shareholders’ meeting virtually, since companies have 
been granted more flexibility in using technology to conduct such 
meetings. Further, a proxy may now be appointed among non-
professionals. Being able to participate in general meetings with a 
reasonable opportunity has also given shareholders the right to closely 
monitor the company directors’ performance. There are, however, a host 
of unresolved issues such as how to conduct online meetings and the 
possible consequence of having untrained proxies attend a meeting. 
Thus, the legal framework should be subject to continuous review aimed 
at improving shareholders’ participation. 
Another approach which has been explored in this paper is to 
enhance the shareholders’ role through shareholder activism, especially 
by having dedicated bodies towards this aim such as MSWG. Previous 
studies have shown that MSWG has instilled a positive impact on the 
long-term performance and the long-term profits of a company. 
Promoting shareholder activism is a step forward. However, 
shareholders should be mindful of the short-term agendas that may 
hinder the success of such a movement in promoting long-term value of 
the company.  
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Abstract 
Autonomy is one of the important aspects of self-determination of indigenous 
peoples. Although self-determination is internationally recognized for the 
indigenous peoples including in Malaysia, self-determination is under the 
authority of governments in many states and this right is limited to the economic, 
social, cultural and resource dimensions compared to political and civil 
dimensions especially for the indigenous peoples in Peninsular Malaysia. In the 
context of co-operatives, autonomy is one of the principles to be implemented 
to ensure transparency in its administration. It is a principle that must be followed 
by all co-operatives around the world including indigenous co-operatives which 
is known as the Orang Asli co-operative. Therefore, this article discusses the 
definition of indigenous peoples and co-operatives in Malaysia. The discussion 
in this article focused on the scope of self-determination of indigenous peoples 
in Peninsular Malaysia. It also discusses how self-determination in the context 
of autonomy is exercised through the Orang Asli co-operatives. 
 
Keyword: autonomy, self-determination, indigenous peoples, Orang Asli, 
Orang Asli co-operatives.   
 
1.0 Introduction 
The rights of indigenous peoples have been internationally 
recognized including the rights to self-determination after the adoption of 
the United Nations Declaration on the Rights of Indigenous Peoples 
(UNDRIP) by the General Assembly in 2007. Despite the adoption of 
UNDRIP, the indigenous peoples of Peninsular Malaysia, also known as 
the Orang Asli, have been marginalized, neglected and preceded by the 
more dominant majority population of the State (Sayuti 2012). This may 
be attributed to the non-recognition of the right to self-determination of 
the indigenous peoples as provided under international law. As autonomy 
is one of the most important aspects of indigenous self-determination, 
autonomous principles in co-operatives are seen as one way to ensure 
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the realization of the right to self-determination of indigenous peoples.  
The common Article 1 of the International Covenant on Civil and 
Political Rights 1966 (ICCPR) and the International Covenant on 
Economic, Social and Cultural Rights 1966 (ICESCR) establishes the 
right to self-determination of the peoples which is defined as the right of 
all peoples to: ‘freely determine their political status (political dimension); 
to freely pursue their economic, social, and cultural development 
(economic, social and cultural dimension) (ICCPR; ICESCR Art 1(1))’; 
and to be secure in their means of subsistence (resource dimension) (Art 
1(2)). While the right to self-determination of peoples is recognised by 
Article 1 of the ICCPR and ICESCR, the right to self-determination of 
indigenous peoples is incorporated in the UNDRIP through Article 3 and 
4. On 13 September 2007, the United Nations General Assembly through 
the adoption of the 2007 UNDRIP recognized the rights of indigenous 
peoples to be respected, protected and treated equally. All rights 
contained in the UNDRIP are very significant to indigenous peoples to 
recognize their position, rights, identity and privileges according to 
international law (Rohaida and Matthew, 2012). Article 3 UNDRIPis 
identical to Article 1(1) of the ICCPR provides that indigenous peoples 
have the right to self-detrmintaion. By virtue of that right they freely 
determine their political status and freely pursue their economic, social 
and cultural development. Article 4 provides that indigenous opeoples, in 
exercising their right to self-determination, have the right to autonomy or 
self-government in matters relating to their internal and local affairs.  
Co-operative societies, or co-ops, are associations of persons 
who have voluntarily joined together to achieve a common social or 
economic aim by forming a jointly-owned and democratically controlled 
business organization. They operate on principles of self-help and mutual 
assistance. Most co-operatives also have social missions to benefit the 
greater society in which they operate (MCCY, undated). The co-operative 
principles, along with the directed focus on Recommendation No. 193 on 
inclusion, sustainability and addressing the needs of the community 
which aligns closely with the principles that underlined the rights of the 
indigenous peoples (ILO, undated). 
In both, the International Labour Organisation (ILO) Convention 
No. 169 on Indigenous and Tribal Peoples, and UNDRIP, the principles 
of consultation, participation, and cooperation for overall economic 
development, respect for traditional institutions as well as the rights to 
decide the priorities for the process of development are of significance. 
This is particularly so with regard to co-operatives. The intersection 
between the international legal framework of the indigenous peoples’ 
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rights and the principles that guided co-operatives have opened up new 
avenues for collaborations. It is through these collaborations that they 
can reinforce each other. Thus, co-operatives can play a vital role in 
securing and protecting the rights of indigenous peoples, especially the 
right to self-determination while integrating decent work opportunities for 
a sustainable and inclusive process of development for indigenous 
peoples (ILO, undated). 
This paper will discuss the definition of indigenous peoples and 
co-operatives in Malaysia. The discussion in this article will also focus on 
the scope of self-determination of the indigenous peoples in Peninsular 
Malaysia. It will also discuss how self-determination in the context of 
autonomy is exercised through the co-operatives. 
 
2.0 Orang Asli as the Indigenous Peoples in Malaysia 
Orang Asli is also commonly called the aborigine, is the earliest 
indigenous peoples living in Peninsular Malaysia, believed to have been 
here since the 8th century before AD, about 10,000 years ago (Harun 
and Fauzi, 2006). They are said to have originated from China and Tibet 
following the migration route through mainland Southeast Asia before 
landing on the Malay Peninsula and the Indonesian archipelago. 
Section 3 of the Aboriginal Peoples Act 1954 (1974 amendment) 
defines aborigines as individuals who belong to any of these categories:  
(a) any person whose male parent is or was, a member of an 
aboriginal ethnic group, who speaks an aboriginal language and 
habitually follows an aboriginal way of life and aboriginal customs 
and beliefs, and includes a descendant through males of such 
persons; 
(b) any person of any race adopted when an infant by aborigines who 
has been brought up as an aborigine, habitually speaks an 
aboriginal language, habitually follows an aboriginal way of life 
and aboriginal customs and beliefs and is a member of an 
aboriginal community; or 
(c) the child of any union between an aboriginal female and a male 
of another race, provided that the child habitually speaks an 
aboriginal language, habitually follows an aboriginal way of life 
and aboriginal customs and beliefs and remains a member of an 
aboriginal community. 
 
Any aborigine who by reason of conversion to any religion or for 
any other reason ceases to adhere to aboriginal beliefs but who 
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continues to follow an aboriginal way of life and aboriginal customs or 
speaks an aboriginal language shall not be deemed to have ceased to 
be an aborigine by reason only of practising that religion. 
The term aborigine defined in the Aboriginal Peoples Act can only 
be applied to explain the status of indigenous peoples in Peninsular 
Malaysia. While for indigenous peoples in East Malaysia, they are 
commonly termed as Bumiputera (Khairul and Ibrahim, 2007). Hasan Mat 
Nor (1998) presented the definition of indigenous peoples according to 
the legal classification where there are two indigenous groups in 
Malaysia namely the Bumiputera and Orang Asli. According to him, the 
racial groups classified as Bumiputeras include the Malays in the 
Peninsular; Malays, Iban, Bidayuh, Kayan, Kenyah, Kelabit, Melanau, 
Murut and other natives in Sarawak; and the Malays, Kadazan, Dusun, 
Bajau and other natives in Sabah (Hasan Mat Nor, 1998).  
The Orang Asli is divided into three main sub-ethnic groups known 
as Negrito, Senoi and Melayu-Proto (Hasan Mat Nor, 1998; Sunaidin, 
1997). Other researchers such as Colin Nicholas define the term 'Orang 
Asli' as 'pure' or 'first society' living in Peninsular Malaysia (Colin, 2000). 
The three sub-ethnic groups of Orang Asli is further divided into 18 sub-
ethnic groups, as shown in Table 1. 
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Table 2 : Orang Asli in Peninsular Malaysia as at March 2018 
Ethnic Sub-Ethnic Percentage 
Negrito Kensiu 2.8 % 
Kintak 
Jahai 
Lanoh 
Mendriq 
Batek 
Senoi 
 
 
 
 
 
Semai 54.9 % 
Temiar 
Jah Hut 
Che Wong 
Mah Meri 
Semaq Beri 
Proto Melayu Temuan 42.3% 
Semelai 
Jakun 
Orang Kanaq 
Orang Kuala 
Orang Seletar 
Source: JAKOA  
As of 2011, there are 178,197 Orang Asli in Peninsular Malaysia, 
comprising 36,658 families residing in 852 Orang Asli settlements 
(JAKOA, 2011). The Orang Asli of the Senoi is the most populous with 
97,856 people (54.9%) compared to the other two sub-ethnics - the 
Malays-Proto and Negritos.  There are 75,332 Malays-Proto people 
(42.3%) while the least-populated, Negrito comprises 5,009 people 
(2.8%). Orang Asli is considered a minority because they make up only 
0.6 percent of the total population of the country (JAKOA, 2011). 
However, according to JAKOA, the number of Orang Asli population has 
increased significantly since 1947 when only 34,747 Orang Asli could be 
found. JAKOA estimated that the Orang Asli growth from 2011 to 2015 
was 2.59 percent (JAKOA, 2011). 
 
  
MALAYSIAN JOURNAL OF CONSUMER AND FAMILY ECONOMICS 
 
 
94 
 
2.1 Orang Asli Co-operative as an Indigenous Co-operative in 
Malaysia 
Recognizing the importance of co-operatives in raising the 
economy of Orang Asli, the Orang Asli Development Department 
(JAKOA) in the 2011-2015 Orang Asli Development Strategic Plan a 
strategy was developed to empower the co-operatives established by the 
Orang Asli community. The setting up of the co-operatives was to 
achieve two goals; firstly, progressing towards economic activity and 
industry viability as well as being competitive and secondly, holding the 
integral power of the co-operatives  (JAKOA, 2011). Through the Orang 
Asli Development Strategic Plan 2011-2015, JAKOA has set a target to 
reduce the poverty rate from 31% in 2010 to 25% by 2015. This target 
included to increase the target income of the target group to RM2,300 
and below. To achieve that goal, JAKOA has devised several strategies 
and action plans for the economic development of the Orang Asli 
community. Among the strategies included empowering Orang Asli co-
operatives through a collaboration with agencies and co-operative bodies 
such as the Malaysian Co-operative Commission (MCC), the College Co-
operative Malaysia (CCM) and Angkatan Koperasi Kebangsaan 
Malaysia (ANGKASA) (Nordin et al., 2013). 
In line with the designed strategy, JAKOA has encouraged the 
Orang Asli community to set up a co-operative such as the Orang Asli 
co-operative in Peninsular Malaysia to carry out economic activities that 
focus on improving the economic position of the Orang Asli community. 
To help develop the Orang Asli co-operatives in the country, the 
government has allocated RM1 million each year for co-operatives to 
expand their business activities. JAKOA has also allocated around 
RM250,000 to carry out entrepreneurial guidance programs for the Orang 
Asli community members (JAKOA, 2011). With the focus given to the role 
of the co-operative, the establishment of a new co-operative has been 
actively carried out, bringing the number of co-operatives up to July 2012 
to 55 with 15,592 members, sharing the capital/fee of RM2.7 million. 
Among the main activities of the co-operative are the retail business, 
logging, buying of oil palm, transportation, and supply of agricultural 
equipment. The role played by JAKOA, and the results of the Orang Asli 
community's awareness of the benefits of the co-operative has 
successfully seen 88 registered Orang Asli co-operatives being set-up 
with a total of 13,253 members as of November 2017 (JAKOA, undated). 
According to JAKOA, most of the co-operatives founded by the 
Orang Asli community are engaged in agriculture and farming. This is 
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because their co-operatives are entrusted by JAKOA to manage the 
rubber and oil palm cultivation planted in the Orang Asli community 
reserve. Among the programs implemented by JAKOA that involved the 
Orang Asli co-operatives are the Estate Development Project. Through 
the JAKOA project, 7,000 hectares of farms have been developed 
starting from 2011 to 2015 which cost RM86.1 million. Such a project is 
expected to improve the economic position of the indigenous peoples 
through plantation activities undertaken by the co-operatives (JAKOA, 
2011). 
Like any other co-operatives in Malaysia, the Orang Asli co-
operatives are under the supervision and monitoring of the Malaysian Co-
operative Societies Commission (MCC) which is in line with the Co-
operative Commission Malaysia Act (Amendment) Act 2014. All co-
operatives are subjected to the Co-operatives Act 1993 (Amendment) 
2007. This Act provides for the administration of co-operatives, and it is 
divided into 9 parts: (i) introduction; (ii) registration; (iii) duties and 
privileges of co-operative societies; (iv) rights and liabilities of members; 
(v) organization and management of co-operative societies; (vi) property 
and funds of co-operative societies; (iiv) accounts and audit; (iiiv) 
inspection, inquiry, dissolution and disputes; (ix) miscellaneous; and (x) 
repeal, saving and transitional. Co-operatives are also bound by the 
respective co-operative by-laws as stated in Section 17, as follows: 
“17. (1) The by-laws of a co-operative society shall, when 
registered, bind the co-operative society and its members 
to the same extent as if they were signed by each member 
and contained covenants on the part of each member for 
himself and for his successor to observe all the provisions 
of the by-laws.” 
The by-laws have 89 clauses detailing the rights of members, 
duties, and responsibilities of the members of the Board of Directors, co-
operative governance, the operation of the co-operative and other 
management aspects.  
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However, the term “indigenous co-operative” is difficult to define. 
This is because a co-operative can be located on the indigenous land 
and owned by an indigenous community or owned by indigenous 
individuals within a non-indigenous community or have a primarily 
indigenous membership but managed by non-indigenous individuals 
(Ushnish, 2015). For the purpose of obtaining a grant or assistance from 
JAKOA, the agency sets a condition for a co-operative to be regarded as 
an Orang Asli co-operative when it has a minimum of 70% membership 
among the Orang Asli while the Board of Directors of the co-operative 
must comprises 70% of the Orang Asli (JAKOA, undated). Based on this 
condition, JAKOA is to define the Orang Asli co-operative as a formally 
incorporated co-operative where the majority of its members are Orang 
Asli. 
 
3.0 Indigenous Co-operatives and Autonomous Rights  
Co-operatives are founded on and committed to values of self-
help, self-responsibility, democracy, equality, equity, and solidarity, 
among others. These values enable young people and women as well as 
those who are often marginalized, including the indigenous peoples to 
participate meaningfully in decision-making processes, receive training, 
and adequately benefit from socio-economic processes. A co-operative 
is defined by the International Co-operative Alliance (ICA) and the ILO as 
“an autonomous association of persons united voluntarily to meet their 
common economic, social and cultural needs and aspirations through a 
jointly owned and democratically controlled enterprise” (ICA, undated). 
The ICA’s definition, promoted worldwide, goes back to the 
original co-operative ideas of the nineteenth and twentieth centuries in 
Europe (Engelhardt, 1990). Revised in 1995 but still referring to the 
principles set up by early agents like the Rochdale Pioneers in 1844, the 
ICA sets forth seven principles to define and guide the co-operative 
movement. The seven principles are as follows: voluntary and open 
membership; democratic member control; member economic 
participation; autonomy and independence; education, training and 
information; cooperation among co-operatives; and concern for the 
community (ICA, undated). Regarding the decision-making processes in 
co-operatives, two of these seven principles are most relevant. They are 
the second and fourth principles 
 
3.1 The Second Principle: Democratic Member Control  
Co-operatives are democratic organisations controlled by their 
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members, who actively participate in setting their policies and making 
decisions. Men and women serving as elected representatives are 
accountable to the membership. Primarily, co-operatives members have 
equal voting rights (one member, one vote) and co-operatives at other 
levels are also organised in a democratic manner (ICA, undated). 
 
3.2 The Fourth Principle: Autonomy and Independence  
Co-operatives are autonomous, self-help organisations controlled 
by their members. If they enter into agreements with other organisations, 
including governments, or raise capital from external sources, they do so 
on terms that ensure democratic control by their members and maintain 
their co-operative autonomy (ICA, undated). 
The three classic co-operative principles set down by Georg 
Draheim in 1955 reflect the demands for autonomy and participation:  
 
The identity attribute: Draheim defines co-operatives as 
organisations with a dual nature, being associations of individuals and 
simultaneously joint enterprises. Committing to self-help, the members of 
the co-operative who demand specific services and goods are at the 
same time the owners of the enterprise who have to satisfy these needs 
themselves (Draheim, 1955). 
 
The promotion of members’ interests: The major purpose of a 
co-operative is the promotion of its members’ interests. The promotion of 
member interests has to take precedence over success in the market 
(Hahn, 1990; Jenifer Meyer, 2012). The success of the co-operative’s 
enterprise in the market is a necessary pre-condition to enable the co-
operative to effectively promote members’ interests, but it has no self-
contained aim (Kramer, 2005). 
 
The democratic attribute: The third core characteristic of co-
operatives outlined by Draheim requires that the co-operative members 
possess one vote in general meetings which is independent of their 
capital share. However, new generation co-operatives deviate from these 
principles, breaking away from core co-operative ideas (Laurinkari and 
Johann, 1990). 
 
Thus, the ICA’s co-operative principles and Draheim’s classic co-
operative principles centred on the co-operative members. 
Fundamentally, organisations in which members do not actively 
participate in making decisions and organisations which lack autonomy 
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and are controlled by outside agencies, according to Münkner (1976) are 
not real co-operatives. 
 
4.0 Self-determination of the Orang Asli  
The right to self-determination is a right that is owned and granted 
by international law to everyone. This right is a right that allows one to 
freely determine the political, economic, social and cultural position as 
well as the right to resources. This right is not to be denied by anyone, 
but in the case of indigenous peoples, there are various views and 
criticisms on the scope of the right to self-determination of the indigenous 
peoples. According to Article 1 of the ICCPR, the right to self-
determination is the right of all people to freely determine their political 
status, pursue their economic, social and cultural development, and to 
be secure in their means of subsistence. 
The term "people" in this provision has been debated at the 
conference table at the international level. The debate revolves on the 
issue of whether the word "people" in Article 1 includes the indigenous 
peoples or not. On 13 September 2007, the international community had 
recognized the right to self-determination of the indigenous peoples 
through Article 3 and Article 4 of the UNDRIP. Article 3 of the UNDRIP 
provides that indigenous peoples have the right to self-determination: to 
freely determine their political status, and pursue economic, social and 
cultural development. Furthermore, Article 4 provides that indigenous 
peoples, in exercising their right to self-determination, have the right to 
autonomy or self-government in matters relating to their internal and local 
affairs as well as ways and means for financing their autonomous 
functions. 
Arguably, the provision of Article 4 UNDRIP limits the scope of 
self-determination of indigenous peoples to autonomy and self-governing 
(Sayuti and Rohaida, 2016). According to Rohaida and Matthew (2012), 
Article 4 is considered as a limitation to the rights of self-determination 
for the indigenous peoples and applies only to the internal context in the 
form of autonomy and self-government. In addition, Article 46 UNDRIP 
requires adherence to the principle of sovereignty and territorial integrity 
in the country. This situation demonstrates an inequality in the scope of 
recognition of self-determination rights to all persons which includes the 
right to statehood or separation while the right to self-determination of 
indigenous peoples is limited to autonomy and self-governing. This 
position is contrary to the principle of equality and non-discriminatory of 
indigenous peoples even though in many cases, the indigenous person 
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does not agree on the separation of their territory from the existing state 
(Daes, 1993). 
Furthermore, Daes (1993) views that the right to self-
determination of indigenous peoples is equivalent to freedom, integrity, 
and respect for others. In other words, the indigenous peoples have the 
freedom to live by the custom and should be trusted and respected by 
the majority (Sayuti and Rohaida, 2016). For Anaya (1993), this right 
should be based on the principle of freedom and equality. The 
assessment of these rights can be judged by whether the indigenous 
peoples have the freedom to choose and determine their way of life or 
otherwise. Although UNDRIP is merely a "soft law" and does not bind the 
States (Sayuti and Rohaida, 2016), the States have a moral obligation to 
implement UNDRIP. This is consistent with Article 46 (3) of UNDRIP that 
requests all governments to assist in the implementation of UNDRIP 
because its provisions are in line with the UN Charter. 
In Malaysia, JAKOA is established under the Aboriginal Peoples 
Act 1954. This Act provides for a restricted scope of the Orang Asli’s 
rights to self-determination especially in political engagement and land 
ownership. The Orang Asli have to accept whatever arrangement made 
for them and it was demonstrated that the Orang Asli has no autonomy 
and self-governance as a form of rights to self-determination (Sayuti and 
Rohaida, 2016). The Orang Asli are only involved in the appointment of 
the headman of the community (Sec 6 APA). The traditional headman of 
the community is relegated to matters of customs and beliefs, with 
JAKOA even monitors the appointment of the headman (Russalina Idrus, 
2011).   
Arguably, through Orang Asli co-operative, the Orang Asli 
community, under the supervision of JAKOA will have more opportunities 
to administer themselves in the political context of the co-operative and 
economic convergence. This gives the new dimension to Orang Asli in 
exercising their rights to self-determination. The co-operative has seven 
principles in which two emphasize the principles of democracy, 
autonomy, and freedom. This principle has a very close relationship with 
self-determination. In addition, as rightly pointed out by Birchall (2004), 
co-operatives are “people-centered businesses that can, under the right 
circumstances, enable people to pool their assets, talents, and energies 
in such a way that they can collectively meet their own needs”.  
 
5.0 Autonomy and Participation in the Orang Asli Co-operatives  
Assessment of indigenous autonomous rights in the context of the 
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co-operative refers to the administrative aspects such as rights of 
members, the role the co-operative Board members and economic 
aspects encompassing the decision to carry out any form of business 
activities including business relationships with third parties. The 
assessment of the indigenous autonomous rights based on the three 
mentioned aspects will be conducted on one of the Orang Asli co-
operatives, the Koperasi Warga Asli Negeri Sembilan dan Melaka 
Berhad. This co-operative was selected based on its status as a 
successful co-operative among all the other Orang Asli co-operatives. 
Furthermore, it belongs fully to the Orang Asli in terms of administration 
and co-management; it is governed by members of the co-operative 
Board, all of whom are Orang Asli (Nordin et al., 2013). 
Koperasi Warga Asli Negeri Sembilan dan Melaka Berhad was 
registered in 2000. In December 2012, the total number of co-operative 
members had reached 401(Nordin et al., 2013). The main qualification to 
become a member of the co-operative is that such a person must be 
indigenous under the definition of Section 3, the Aboriginal Peoples Act 
1954. As stated in their co-operative by-law, membership is open to 
natives living in Negeri Sembilan and Melaka only. The co-operative is 
led by a combination of young and veterans with good educational 
background. In 2015, the chairman of this co-operative was a Navy 
retiree who is an entrepreneur and also a successful contractor. The co-
operative secretary was, on the other hand, a registrar at the Seremban 
Syariah Court and the treasurer works as a producer at Malaysia’s public 
broadcaster, Radio Television Malaysia (RTM).  
 
5.1 Legal Scope for Participation and Autonomy 
In the co-operatives, the principle of member’s autonomy can be 
seen through the rights attributed to them in the Annual General Meeting 
of the co-operative. This is because the Annual General Meeting of the 
co-operative, as provided under Section 36 of the Co-operative Act, has 
the power to make any decision regarding the affairs of the co-operative 
subjected to the Co-operative Act (Act 502), regulations and by-laws. 
“36. Subject to the provisions of this Act, the regulations or 
directives or guidelines and the by-laws, the ultimate 
authority of a co-operative society shall vest in the general 
meeting of its members, at which every member by himself 
or by delegate, or, in the case of a secondary co-operative 
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society or tertiary co-operative society, by proxy, has a 
right to attend and vote.” 
Furthermore, the members, as owners of the co-operative have 
the right to vote in the general meeting of the co-operative. The vote 
cannot be transferred or represented by anyone. In accordance with 
Section 30 of Act 502 “no member or delegate of members of any co-
operative society shall have more than one vote in the conduct of the 
affairs of the co-operative society, and in the case of an equality of votes 
the chairman shall not have a casting vote”. The principle used in this 
polling process is one vote for one member. 
The Annual General Meeting plays a crucial role in the co-
operative. All decisions in the meeting shall be decided democratically by 
the members without being influenced by external elements. The general 
meeting is a platform for members of the co-operative to discuss about 
the co-operative’s governance and activities before subsequently making 
important decisions about the agenda as stated in Clause 31 of the Co-
operative By-law. According to Clause 31, members also act as 
shareholders of the co-operative, and they have the right to appoint 
competent members of the co-operative Board and vice versa. In line 
with the second principle of the co-operative which is democratic control, 
members are entitled to voice their views and submit proposals in the 
general meetings under Clause 31. In addition, there is no form of 
monopoly in the co-operative.  
 
Each member is entitled to equal treatment, for an example the right to 
obtain member’s education.  
Members of the co-operative Board of Directors, appointed by the 
members, have statutory and fiduciary duties and responsibilities. The 
Board has the liability to bear any loss suffered by the co-operative if the 
loss is due to the failure of the Board to carry out the co-operative’s 
business in a prudent manner as specified in Section 45 (1) of Act 502. 
The Board is also responsible for ensuring that the co-operative’s 
administration and management are resolved at the Annual General 
Meeting. In addition, the Board has the power to institute legal 
proceedings, prosecute and prosecute on behalf of the co-operative. 
Section 44 (1) provides for the duties and responsibilities of the Board 
which stated that “The Board of a co-operative society shall represent the 
co-operative society before all competent public authorities and in all 
dealings and transactions with third persons, shall have the power to 
institute or defend suits brought in the name of the co-operative society 
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and, in general, shall direct, manage and supervise the business or 
activities, the funds and the property of the co-operative society, and shall 
exercise all the necessary powers to ensure the full and proper 
administration and management of the affairs, business or activities of 
the co-operative society including, and notwithstanding the generality to 
the above, the business or activities of the co-operative society as 
required under the regulations, except those powers reserved for the 
general meeting of members or delegates”.  It is also stated clearly and 
elaborately under Clause 48 of the Co-operative By-laws. References 
can be made in the case of Kijang Mas Co-operative of the Perak State 
Government where the Board has acted as a representative of the co-
operative and Orang Asli in this case (1991 1 CLJ Rep 650).  
In the case of Koperasi Warga Asli Negeri Sembilan dan Melaka 
Berhad, all the above provisions on autonomous powers of co-operative 
members and members of the Board of Directors have been complied 
with. As a consequence, the Orang Asli members and Orang Asli 
Directors are free to use their autonomous powers and practice 
democracy and freedom of expression in the co-operative without any 
restrictions or barriers from any party. The co-operative continues to 
actively engage and provides a good return to members (Nordin et al., 
2013). 
 
5.2 Economy Participation 
The Koperasi Warga Asli Negeri Sembilan dan Melaka Berhad, 
since its inception, has carried out some lucrative business activities. 
Among the main activities is the sale of authentic honey bees obtained 
and collected from members of the co-operative. The co-operative has 
processed the honey according to JAKIM's halal standards, and this 
natural honey product is then widely marketed throughout the peninsula 
using the co-operative brand (Nordin et al., 2013). 
In addition to producing natural honey, the Koperasi Warga Asli 
Negeri Sembilan dan Melaka Berhad has taken the initiative to market 
crafts produced by the co-operative members, and there are also craft 
items purchased from other suppliers. The co-operative has repackaged 
each craft item into attractive and branded gifts. The increased value 
added can enhance the competitiveness of the co-operative’s craft 
compared to crafts made by other producers. To expand the market for 
the craft items, the co-operative has been working on various exhibitions 
organized by government agencies. With this method, co-operatives can 
establish relationships with other co-operatives to expand the market for 
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the handicraft and native honey products (Nordin et al., 2013). 
The co-operative has also obtained a permit from the local 
authorities to remove sand. For this purpose, the co-operative has 
established a strategic partnership with a company. This is because the 
co-operative does not have sufficient expertise and capital as investment 
capital to carry out the sand dredging activities. The outcome of this 
activity is divided according to the agreement reached at the beginning 
of the partnership. In order to carry out this economic activity, the co-
operative must comply with all the co-operative laws. The co-operative 
can carry out investing activities on movable and immovable property. 
The co-operative can also apply for funding for the economic projects 
from financial institutions and governments using the co-operative’s 
name (Section 9, Co-operative). 
Referring to the rights and obligations of the Orang Asli co-
operative Directors and members as provided by law, it is clear that the 
co-operative has the full power to determine the direction of the co-
operative administration and the type of economic activities carried out. 
Based on interviews conducted with a JAKOA officer, any co-operation 
involving a third party will not be intervened by JAKOA as an agency that 
controls and oversees the welfare of the Orang Asli. JAKOA's 
involvement in co-operatives is only available if it involves approvals to 
carry out indigenous economic activities in some cases, such as granting 
JAKOA projects to co-operatives to conduct plantation activities 
(Interview with JAKOA officer/Manual Geran Bantuan Orang Asli, 2017). 
 
6.0 Conclusion 
The principle of autonomy in the co-operative requires all 
business affairs and decisions in the co-operative business to be held in 
full responsibility of the co-operation and shall not be influenced by any 
third parties. This has been clearly demonstrated in the operation of the 
Koperasi Warga Asli Negeri Sembilan dan Melaka Berhad. Based on the 
analysis conducted, it is evident that the Orang Asli who established the 
co-operatives have the right to self-determination in the political 
organizations and economic activities as well as determining the direction 
of the co-operative. It has also been demonstrated that although the 
Orang Asli may not fully exercise the rights to self-determination, in 
determining their destiny in their daily lives, however, this right is 
exercised in the Orang Asli co-operatives as seen in the case of Koperasi 
Warga Asli Negeri Sembilan dan Melaka Berhad. Through this co-
operative, they have exercised their autonomous rights to administer the 
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co-operatives.  
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Abstract 
Choosing the sex of an unborn child is not a new practice. Since ancient times, 
couples have attempted to conceive a child of their preferred sex using various 
traditional methods such as food consumption, sexual positions and many more. 
The advent of modern medical technologies such as sperm sorting, prenatal 
diagnosis, preimplantation genetic diagnosis and possibly genetic engineering 
have now increased the likelihood of parents fulfilling their dream of having a 
child of the desired sex. This practice is, nonetheless, not left without ethical 
scrutiny, where several criticisms have been advocated against the custom. 
Despite the potential ethical impediments, sex selection is arguably one of the 
possible mechanisms that may improve family economics and welfare. This is 
achievable by allowing sex selection for family balancing, which in turn protects 
couples from having more children than they actually desire. This will 
consequently stabilise if not improve family economics by avoiding unnecessary 
financial burden from having to support a large family. Additionally, sex selection 
is also important in cultural settings where sons are depended upon for financial 
support. This is the main thesis of this paper where the benefit of sex selection 
to improve the economic welfare of families is promoted. It is concluded that a 
blanket prohibition on the use of modern methods of sex selection is unjustified 
as the rationale behind sex selection should be assessed on a case-to-case 
basis depending on the needs of each family. 
 
Keywords: Sex Selection, Family Balancing, Family Economics, Family 
Welfare 
 
1.0 Introduction 
Before the advent of modern medical technologies for sex 
selection, couples would resort to various traditional methods with the 
hope of conceiving a child of their preferred sex. These ancient ways 
were believed to be able to realise this hope by, among others, 
consuming specific food, practising certain positions during sexual 
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intercourse and even tying the left testicle (Liao, 2005). While attempts 
at sex selection through traditional and natural ways may not seem 
controversial and is generally permissible, the position is contrary when 
modern technologies are employed. Liao (2005) cynically comments, “It 
seems to me though that if someone wants to eat more bananas so that 
she would be more likely to have a male offspring, there would generally 
be little objection against her doing so.”  
As shall be seen later, there are several grounds underlying the 
criticisms raised against using modern techniques to select the sex of 
offspring for non-medical or social reasons. Nevertheless, the ethical 
minefield of sex selection for social reasons must be weighed against the 
potential advantages that the practice may offer to family economics. 
This proposition represents the main thesis of this paper where it is 
argued that sex selection for family balancing may be useful to stabilise, 
if not improve family economy and welfare. In this course, this paper 
begins with identifying the various traditional and modern methods of sex 
selection. This is followed by a critical analysis of the general criticisms 
raised against sex selection and how these concerns can be obviated by 
permitting sex selection for family balancing. Finally, the argument in 
favour of permitting sex selection on the grounds of preserving family 
economics and well-being is presented. 
 
2.0 Motivations and Methods 
According to the Ethics Committee of the American Society for 
Reproductive Medicine (ASRM, 1999): 
 “Among the most prominent of motivations historically has 
been simple desire to bear and raise children of the 
culturally preferred gender, to ensure economic 
usefulness of offspring within the family, to achieve gender 
balance among children in a given family, and to determine 
a gendered birth order.” 
Above all, the notion of reproductive autonomy remains the 
central basis for parents to argue for their rights to select the sex of their 
children. Using autonomy, parents believes that they are entitled to 
design their family according to their desired structure (Natipodhi, 2014). 
Additionally, religious and cultural reasons also prompt parents to resort 
to sex selection techniques in order to produce a child of their desired 
sex. For example, the prevailing patriarchal culture in India and China 
that places more value on the male contributes to the rising demand for 
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sex selection methods in those countries (Downing, 2005). To realise the 
parental dream of conceiving a child of their chosen sex, several modern 
technologies are now available. Bumgarner (2007) categorises these 
techniques into 2 components: prenatal procedures and preimplantation 
procedures. The former is categorised as such as the methods are 
employed after embryos are conceived and implanted into the woman’s 
uterus. The latter, on the other hand, involves procedures that occur 
before fertilisation and implantation of embryos into the uterus. For ease 
of reference, this categorisation is adopted here in describing the 
available sex selection methods. 
 
2.1 Prenatal Procedures 
The sex of fertilised embryos can be confirmed using 
amniocentesis and Chorionic Villus Sampling (CVS) normally performed 
in the first and second trimester of pregnancy. Amniocentesis is a 
technique that requires the withdrawal of a small amount of amniotic fluid 
from the sac surrounding the foetus for analysis. This is done by inserting 
a small needle into the uterus using ultrasound guidance (WebMD, 7 
June 2017). This method is useful to prevent the passing of inherited sex-
linked diseases by identifying the sex of the foetus and this purpose can 
be extended for non-medical reasons (Fletcher, 1980). CVS is another 
prenatal procedure performed in the first trimester that requires the 
withdrawal of a small tissue sample from the placenta known as the 
Chorionic Vill. This sample contains genetic information regarding the 
foetus including its sex (What to Expect, 16 March 2017). Amniocentesis 
and CVS both pose ethical difficulties as termination of pregnancy is 
anticipated should the analysis outcomes turn out to be unfavourable 
(Roberts, 2002).  
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2.2 Preimplantation Procedures 
At present, two preimplantation procedures have been made 
available, namely, sperm sorting and Preimplantation Genetic Diagnosis 
(PGD). Another potential technique on the horizon is gene therapy which 
is currently in progress. Sperm sorting has been around for over 30 years 
and its efficacy has been constantly improved (Gender Select, n.d). 
Sperm sorting using flow cytometry enables the collection of semen 
samples containing sperm that bear the required sex chromosome 
(Lieman & Breborowicz, 2014). Using the sperm sorting method: 
“The sperm cells are separated from the seminal fluid, the 
sperm are concentrated into healthy and motile sperm, 
abnormal sperm is filtered out, and finally the separation of 
the X and Y-sperm concentrates the sample to the desired 
gender. The remaining sample is more likely to result in a 
successful pregnancy and will increase the odds of the 
desired gender group. This technique is widely used and 
is a standard process in IVF and IUI procedures. After the 
sperm is sorted, the sample will be inseminated into the 
woman which is an in office technique. The most well-
known method of sperm sorting is the Ericsson Method” 
(Gender Select, n.d). 
Another technique widely used for sex selection is PGD. PGD 
starts with in Vitro Fertilisation (IVF) where embryos fertilised are then 
screened to determine its genetic identity such as sex. Selected embryos 
are then implanted into the woman’s uterus (Taylor, 2008). Mainly 
employed to select against embryos with genetic diseases, chromosomal 
abnormalities and sex-linked diseases, the use of PGD has been 
extended to selecting the sex of children for social reasons (Haniwarda, 
2018). Due to the possible adverse outcomes to women, children and 
society, the use of PGD for social sex selection is prohibited by law in 
many countries such as United Kingdom, Australia and Italy (Haniwarda, 
2018). On the contrary, several countries such as United States of 
America and Jordan adopt a more flexible approach to PGD for social 
sex selection by allowing the practice for family balancing (ASRM, 2001; 
Williamson, 2014), an argument which is explored later in this paper. 
Another potential technique currently under research is gene 
therapy or more commonly known as genetic engineering. Liao explains 
the science behind genetic engineering as follows: 
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“Genetic engineering involves putting the desired “new” 
gene into a little virus-line organism, which is then allowed 
to get into the target cell and insert the new gene into the 
cell along with the “old” genes. There are two kinds of 
genetic engineering: somatic and germline, Somatic 
engineering targets the genes in specific organs and 
tissues of the body of a single existing person without 
affecting genes in their eggs or sperm. Germline 
engineering targets the genes in eggs, sperm or very early 
embryos. A way of using genetic engineering for sex 
selection is then to put the “gendered” genes of the desired 
sex in a virus-like organism and use germline engineering 
to alter the sex of an embryo.” (Liao, 2014).  
Though still considered as an experimental procedure, the 
breakthrough of Crispr/C9 technique has increased the hope of making 
gene therapy or genetic engineering a reality (Gallagher, 2015). This 
technique offers a promising cure to serious genetic conditions (Zakri, 30 
July 2018) and its use to ‘engineer’ the sex of embryos is awaited with 
anxiety. 
 
3.0 The Repercussions of Sex Selection 
The various sex selection methods identified above raise a whole 
spectrum of ethical concerns that calls for its prohibition. Nonetheless, 
these criticisms must be carefully evaluated and weighed against the 
potential benefits that sex selection may bring to the family.   
 
3.1 Distorted Sex Ratio 
Sex selection has been argued as one of the contributors to a 
disrupted sex ratio in a society (Dahl, 2007). There is a wide presumption 
that if sex selection methods are approved, many would opt to have sons 
such as is the situation in China and India and consequently, the number 
of women will diminish (Zulkifli, 2006). When sex ratio is distorted, 
several unwanted implications may occur to men, women and society, so 
the argument goes (Hvistendahl, 2011). For example, when there is a 
higher proportion of men, women’s independence and autonomy might 
be jeopardised and women may be subject to men’s dominance 
(Guttentag & Secord 1986). The reduction of the number of women in a 
society may also affect marriage opportunities for men, which could then 
lead to prostitution, homosexuality and violence (Etzioni, 1986; Vines, 
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1993). Hudson & Boer (2004) explain the possibility of increased violence 
in a society with a higher number of men: 
“…young adult men with no stake in society-of the lowest 
socioeconomic classes and with little chance of forming 
families of their own – are much more prone to attempt to 
improve their situation through violent and criminal 
behaviour in a strategy of coalitional aggression with other 
bare branches.”   
Although an unbalanced sex ratio arising from preference for sons 
has been documented in China and India (Wei et.al, 2009), it cannot be 
assumed that the same will occur in other countries should sex selection 
be permitted. As succinctly put by the Ethics Committee of the American 
Society of Reproductive Medicine (ASRM, 1999): 
“…potential bad consequences such as imbalance in a 
society’s sex ratio, seem too uncertain in their prediction to 
be determinative of the issues of sex selection. Even if, for 
example, the current rise in sex selection of offspring in a 
few countries suggests a correlation between the 
availability of sex selection methods and the concrete 
expression of son-preference, there can be no easy 
transfer of data to other societies.” 
The preference for children of a particular sex, normally sons, that 
exists in some societies may not be shared by others. For example, 
Haniwarda (2012a) concludes that based on several empirical studies in 
Malaysia, it is observed that preference for sons is only exhibited by some 
sections of the Chinese community, while the Malays and Indians do not 
have any specific preference for sons. Similarly, several western and 
developed societies’ surveys indicate that “there is little evidence to 
suggest that there is a sex preference in industrialized countries. Instead, 
families that have a preference want to have children of both sexes” 
(Kalfoglou et.al, 2013; Dahl, 2005). In any circumstances, Kalfoglou et. 
al. (2013) rightly contends that concerns over a possible distorted sex 
ratio and its consequences may not pose any threat if sex selection is 
used for family balancing or “equalling out the number of children born of 
each sex.” Thus, sex selection for family balancing may not only reduce 
the concerns over a distorted sex ratio, but as will be argued later, is also 
beneficial in strengthening the economic position of a family. 
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3.2 Harm to the Child 
Sex selection has been argued as a threat to children’s 
psychological welfare (Wong & Gillet 2015). This concern stems from the 
notion that parents should love any child born to them unconditionally 
(The President’s Council on Bioethics, 2002; King, 2003). Taylor-Sands 
(2018) succinctly states: 
“For many, non-medical sex selection represents a step 
too far in selective reproduction, one that takes us beyond 
therapeutic goals and challenges established notions 
about parental acceptance and love.”    
Parental love has always been perceived to be ‘unconditional’ 
where parents are expected to love their child regardless of any 
characteristics that the child may have including sex (Stankovic, 2005). 
In this regard: 
“Children are not made but begotten. By this we mean that 
children are the issue of our love, not the product of our 
wills. A man and a woman do not produce or choose a 
particular child, as they might buy a particular brand of 
soap; rather they stand in relation to their child as 
recipients of gifts.” (President’s Council on Bioethics, 
2002).  
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King (2003) believes that allowing sex selection of children 
inadvertently turns reproduction into “just another consumer experience” 
where children are viewed as a consumer object, chosen and designed 
by parents. This situation is claimed to be morally wrong because, 
“children should be accepted and loved unconditionally” (British Medical 
Association Ethics Department, 2004). Nonetheless, the belief that sex 
selection endangers parental love towards their children is rebuttable. 
Haniwarda (2012b) for instance, maintains that: 
“Unconditional parental love need not mean that parents 
should merely accept any child they engender, and should 
not take steps to select any particular trait that they prefer 
in a child. What matters is the unconditional acceptance 
shown by parents to the child after he/she is born 
regardless of his/her characteristics such as sex.” 
On the contrary, rather than harming the child, sex selection has 
proven to be beneficial to the child in circumstances where the family 
wishes to have a child of specified sex. A child of the desired sex is likely 
to be more loved and appreciated by his/her parents especially when the 
preference is guided by a true desire to preserve the family’s well-being 
(Haniwarda, 2018). This is exemplified by the Mastertons family of the 
United Kingdom who lost their only daughter in a fire. The birth of a 
daughter in this bereaved family would have undoubtedly been 
welcomed with love and happiness that they child would certainly benefit 
from (BBC News, 4 October 2010). Similarly, it was reported that a 
Chinese couple in Malaysia resorted to sperm sorting to replace their only 
son who died in an accident and the birth of a son has brought 
tremendous joy to the family (Utusan Malaysia, 21 April 2001). The child 
whose sex was pre-selected before birth will feel “…wanted and welcome 
in the families they are born into” (Hill et.al, 2002) and will be spared from 
the risks of being another disappointment to their parents for not being 
the ‘right’ sex (Williamson, 1983). As Warren (1985) rightly speculates, 
“A girl who knows that her parents wanted a boy instead of her may 
believe that nothing she does will ever please them; and she may be 
right.” Hence, the criticism that sex selection harms the child born proves 
to be hypothetical. On the contrary, sex selection is demonstrably 
advantageous to the soon to born child who will be more loved and more 
likely to enjoy a happy childhood (Rhodes, 2001). 
  
3.3 A Sexist Act 
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Another criticism against sex selection that must be addressed is 
the claim that such a practice is sexist and discriminates against women 
(Dandorp et. al., 2013). Sex selection has previously been characterised 
as the “original sexist sin” (Powledge, 1983). This proposition results from 
the belief that by choosing one sex over the other, one is impliedly 
reinforcing the belief that the chosen sex is more superior (President’s 
Commission for the Study of Ethical Problems in Medicine and 
Biomedical and Behavioural Research, 1983). It is also feared that sex 
selection increases the risk of gender discrimination in communities with 
a known preference for children of a particular sex (Budiyanti et.al, 2017).  
Against these speculations, it is argued that sex selection which 
is  motivated by cultural, religious and social requirements should not be 
deemed as a sexist act or a form of sexual discrimination.  As 
demonstrated below, the prevailing sex selection practices for conceiving 
male children in several cultures such as in China and India proves to be 
beneficial to the family economic state due to the role of sons as 
breadwinners in those cultures. Hence, in cultural settings where having 
sons seems to be more economical, sex selection should not be viewed 
as a sexist act (Young, 1991; Dickens, 2002). Furthermore: 
“It may even be the case that couples prefer to have sons 
because they want to spare their daughters the plight of 
having to live in a sexist society. Of course, the fact that 
such choices may reinforce sexist structures and 
institutions is a relevant consideration where the possible 
social consequences of sex selection are concerned. 
However, this does not mean that those choices are sexist 
themselves” (Wert & Dondorp, 2010). 
It is also difficult to defend the claim of sexism when sex selection 
is undertaken by a couple to balance the gender composition in their 
family. Sex selection in these circumstances is often inspired by the 
aspiration to experience a different rearing experience. This request for 
sex selection for family balancing is not ethically problematic as 
according to Robertson (2004): 
“Such preferences are not so irrational that they should fall 
without the canopy of freedom usually accorded to 
individuals over reproductive decisions. If we accept that 
people have a large degree of freedom over their personal 
and reproductive lives, they should have the freedom to 
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take steps to have children of different genders in their 
family.”  
Sex selection for family balancing, therefore, may escape the cry 
of sexism and discrimination and according to the analysis below, such 
practice may be perceived as a useful means to preserve family 
economic welfare.  
 
4.0 How Sex Selection May Improve Family Economic Welfare  
Thus far, it has been demonstrated that allowing sex selection for 
family balancing where a couple already have a few children of the same 
sex, has not only defeated its criticisms but indeed is beneficial to the 
unborn child. In the following, the argument for sex selection for the 
purpose of family balancing is expanded to include its potential benefits 
to maintain and protect family welfare. This is due to cultural, religious 
and social requirements that exist in some societies that make it crucial 
for a family to have a son for the family’s financial welfare and stability. 
 
4.1 Providing Financial and Social Support 
First, in some Muslim societies such as those in Jordan, there is 
pressure to have at least one son in the family in order to maintain the 
family’s financial stability. This position can be associated with the Islamic 
law of inheritance that requires a male heir to “preserve the wealth within 
the family” (Kilani, 2004). The Islamic law of inheritance favours males 
as they are burdened with the responsibility to financially support their 
family (Kilani & Haj Hassan 2002). Therefore, it appears that the 
presence of a male heir is useful in securing the financial position of a 
family (Haniwarda, 2009). Additionally, Islam also places the 
responsibility of caring for parents on sons even after they are married 
as compared to daughters. When a woman is married, her primary 
responsibility lies with her husband, although she still retains some 
responsibility towards her parents (Mohd. Yusof, 6 February 2018).  
The need to have a son for economic reasons is also documented 
in China and India. In China for example, sons are heavily relied upon to 
maintain and support their parents, particularly when their parents are no 
longer able to work. Sons are needed to perform heavy labour work that 
daughters are not able to fulfil (Chan et.al., 2002; Burgess & Zhuang 
2002). Similarly, in India, sons are often “synonymous with economic and 
social benefits” (Malpani, 1998). Sons are important for the Indian family 
as they are depended upon by their parents to financial support 
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(Bumgarner, 2007). In traditional Indian society, sons are perceived as 
the main breadwinner of the family, and they are expected to financially 
support and take care of their parents (Abhinand, 5 November 2016). 
Thus, it is arguable that permitting sex selection is essential in providing 
financial and social support for parents in their old age, particularly in 
societies where this culture is still deeply embedded and valued.  
 
4.2 Achieving Desired Family Size 
Even in societies without specific religious, cultural and social 
circumstances that warrant the birth of a child of a particular sex, 
selecting the sex of a child is also favourable to the family financial state 
and well-being. Parents normally yearn to have a family consisting of 
both male and female children and it has, therefore, been argued that 
sex selection should be permitted to create a gender balanced family 
(Deeney, 2013). An empirical study conducted in the United States 
revealed that some participants expressed their opinion that prohibiting 
sex selection would unjustly impose financial burdens on the family as 
they would have to keep on trying their luck until they successfully 
conceive a child of their desired sex (McGowan & Sharp, 2013). A 
participant emphasised on the impact of sex selection to the family 
economy: 
“I always wanted a son and I don’t see us getting to the 
point where we have four or five children and keep 
trying…I think we’re both realistic enough to know that the 
financial pressure, we probably can’t do that…At this point 
we’re going to explore every avenue to increase the 
likelihood of having that boy sooner rather than by chance 
later. (Couple 8, father of two girls) (McGowan & Sharp, 
2013).  
Parents who are ‘forced’ into having a family that is larger than 
they actually intended may encounter financial hardships and strains 
which eventually cause adverse consequences on the family (Pohlman, 
1967). As such, sex selection protects the child’s and family’s welfare by 
avoiding the birth of multiple children beyond the couple’s expectations 
and means (Rhodes, 2001). Having the appropriate number of children 
according to the family’s means helps to safeguard and strengthen the 
family economy and resources (Kilani & Haj Hassan, 2002). As Kilani & 
Haj Hassan (2002) succinctly comment: 
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“By fulfilling the couple’s desire, family harmony is 
maintained and sufficient attention is given to the children 
without any risk of neglect as a result of the economic 
hardship that would occur if the couple was forced to have 
a large family to achieve their goal of the desired gender”  
5.0 Conclusion 
The availability of modern medical techniques to select the sex of 
offspring has always been welcomed with pessimistic response and 
scepticism. Sex selection has been labelled as an ethical minefield with 
numerous criticisms propounded against the practice. Nonetheless, the 
‘hidden’ benefit of sex selection to the child and family should not be 
undermined. This paper has, therefore, undertaken the challenge of 
promoting the advantage of sex selection as a tool to protect and 
maintain family economy and welfare. This is arguable in situations 
where social, cultural and religious needs to have a child of particular sex 
exist, especially sons, due to economic reasons. Also, sex selection may 
protect the family economy by avoiding the long term financial burden of 
having to support a large family beyond the couple’s financial means, 
simply because they wish to have a son or a daughter. In advocating this 
proposition, the disapproval expressed against sex selection has first 
been analysed and refuted. In the end, it is concluded that a blanket 
prohibition on sex selection based on the concerns raised on the possible 
harm to the child, women and society are unfounded. As an alternative, 
it is suggested that sex selection may be tolerable in societies and 
circumstances where having a child of a particular sex demonstrates to 
be an asset to strengthen the family’s economic position and well-being. 
Kalfoglou et. al. (2013) rightly recapitulate that, “In a pluralistic society 
that values reproductive freedom, couples ought to be able to decide for 
themselves whether or not it is ethically permissible, under their specific 
circumstances, to use a technology to attempt to choose the sex of their 
children.” 
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Abstract 
One of the most important signs of a healthy community is the existence of 
healthy economy and a good platform for this. The concern about profitability of  
business and economy on the one hand, and the prevention of inactivity, abuse 
and fraud in this field on the other, are two of the most important needs of a 
prosperous and capable society. Creating prosperity for both the consumer and 
producer is one of the pillars of such community. Today, in line with this fact, the 
concept of ‘freedom of information’ is created. The combination of the 
indispensable right of the buyer to know about the subject of the contract and 
the concept of freedom of information has led to the creation of a new trend 
among some governments and companies to establish product information 
centres. Concepts of consumer welfare, consumer protection and competition 
between the competitors in the market have considerable role and effect on the 
creation of such centres. A product information centre is a suitable platform to 
obtain such goals. In creating such a centre, there are many different issues 
from a variety of aspects that ought to be considered. As such, through a 
doctrinal type of research, this article aims to study some aspects relevant to a 
product information centre from different angles. 
 
Keywords: Product information centre, consumer protection, consumer 
welfare, competition, information. 
 
1.0 Introduction  
It is said that ‘A world of perfect information would be one in which 
deception is impossible and every consumer would get the exact product 
values he or she expected. Unfortunately, the real world is not one of 
perfect information’ (Chen, 1992). Based on current practice of the 
market, a seller knows much more about his product than a buyer. A 
buyer, on the other hand, wishes to have the freedom to choose the 
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product and once chosen, the buyer will pay for the product and becomes 
the only owner of it. This imbalance does not seem to be fair. Thus, to 
enable a buyer to make a good decision on his purchase, the buyer must 
be furnished with enough information about the product. Lack of 
transparency in product information will affect the competition 
environment in a negative way. As a result, if the market contains perfect 
information about the products, the overall consumer satisfaction on one 
hand, and the quality of the products on the other, will both be enhanced. 
Transfer of information from the manufacturers to retail traders and then 
to the consumers should be in a perfect, accurate, timely and systematic 
manner. There have been attempts to provide accessibility to product 
information to the buyers. As Perkowski (2015) states, “In recent times, 
there have been a number of significant developments in connection with 
the global information network called the “Internet”, which has greatly 
influenced many companies to create multimedia Internet Web sites in 
order to advertise, sell and maintain their products and services”. 
Such issues of consumer protection, product quality and 
competition among producers and their relation to the accessibility and 
accuracy of product information recaps the concepts and mission of 
consumer protection law and competition law. In many legal systems, 
consumer protection law and competition law develop with different aims. 
Consumer protection law has the best interest of consumers as its focus 
while competition law concentrates only on competitors’ issues. 
However, once both of sides of the commercial circle are considered in 
each legislation, a more efficient commercial environment would be 
created. This has sometimes caused related rules of each law to be in 
conflict with or far different from the other. Both these useful laws have a 
common goal, directly and indirectly, the final outcome of their perfectly 
execution is a two-sided beneficial commercial relation between 
producers and consumers. In fact, competition law is a competition 
process among companies that struggle to offer new products, skills or 
services to the market in meeting the needs of consumers. Ultimately, 
active companies will win the market. Who are these active companies? 
They are those who, in order to satisfy the consumers’ needs, also 
provide full and detailed information of their products. In fact, the main 
goal of different legislations as well as economic and commercial 
activities is to establish equitable, fair and balanced grounds for 
commercial activities of businessmen and activists in the market on the 
one hand, and the elimination of exclusive and discriminatory behaviours 
on the other. In addition, there is a need to apply new trade methods in 
tandem with developments in the electronic trade which have increased 
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the speed, clarity and transparency of international trade. 
Such evaluations have established the principles and rules of 
success in the global trade. In fact, today, an important issue in the 
market arena is the transfer of product information to consumers by 
corporations and intermediaries. In recent years, technology has 
provided corporations with different ways to increase the possibility of 
consumers’ access to information on their products. This is how a product 
information centre can work for both competitors and consumers. At this 
point, it should be mentioned that although it may sometimes seem 
undesirable to some producers who will need to provide all the 
requirements for such a centre, in due time, this will create a productive 
competition among the competitors. In addition, it will establish reputation 
and increase consumers’ trust in the product due to appropriate 
information provided to consumers. To boot, better quality products will 
be created owing to increase in the competition environment. Based on 
these facts, the interrelated issues between competition, consumer 
protection and welfare, freedom of information and the product 
information centre are studied hereunder. 
 
2.0 Competition, Consumer Protection and Welfare 
A product information centre would create a commercial 
environment where consumers have the possibility of accessing all 
necessary information about the products and this can protect them from 
defective information issued by ill-willed sellers in the markets. It will also 
give rise to competition between producers to produce better quality 
products. In this way, through a certain period of time, the producers will 
gain more customers. The latter will happen as a result of certain issues. 
The centre shall require the producers to provide timely and accurate 
information. Thus, consumers will no longer base their choices on verbal 
information obtained from sellers or other people when they can easily 
obtain the most reliable information provided by and accessed through 
the centre. Such circumstances will lead to producers trying harder to 
enhance the quality of their products and to immediately make the 
information available to consumers. This process will create a healthy 
competition environment, thus increasing consumers’ confidence. As 
Kovacic (2007) explains, this is an important effect of consumer law 
where serious frauds will be prevented and therefore, consumers feel 
safer while transacting.  
Competition laws are affected by the economic, social and 
political goals of a country, Yosowitz (1999) describes. The first result of 
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this view is that this law may change according to the changes in each of 
the above areas. Yosowitz uses the objectives of the earlier US antitrust 
law as an example. These objectives, which have been said to provide a 
competitive market while at the same time considering the free market 
economy, protect competition while not necessarily competitors; 
increase consumers choice; advance competitive prices and provide the 
best allocation of resources; and, to provide quality services free of any 
fraud, deception or unfairness. These have been mere populist inquiries 
at the time. However, today, consideration to economic efficiency has 
become necessary. Technology has caused significant and important 
changes in the economic paradigm. The necessity of interconnection and 
e-commerce has lowered transaction costs and enhanced consumer 
welfare (Yosowitz, 1999).  
Bernard and Peter (2015) argue that competition law in fact 
governs the activities of companies and businessmen in a way that larger 
and stronger companies will not be able to use their power to weaken the 
competitors. In fact, healthy competition among business bodies will 
guarantee normative and healthy markets. This is one of the 
contributions of a product information centre to the economy of a country 
or a region. As a consequence, consumers will have the opportunity to 
buy commodities with better quality and at more reasonable prices. 
Serious and perfect execution of competition law will lead to companies 
and business bodies increasing their activities towards having better 
products with suitable prices. 
There are different ways through which a product information 
centre can work in favour of consumer protection and welfare. 
Competition among manufacturers and producers will help the prices of 
goods to be more reasonable and stable, and this is what consumers will 
benefit from. Moreover, it will provide consumers with more choices when 
searching for their needed products. As Cseres (2007) points out, to 
support the competition in the market is a useful tool to increase 
consumer’s welfare. Auloy and Steinmetz (1996) believe that although 
competition law concentrates on the unfair commerce among 
competitors, the current trend of the world is to pay more attention to 
business practices that affect the consumers, such as price, choices and 
accessibility. Through a discussion document, the International 
Competition Network (ICN) chose to devote a special project to 
‘Competition Enforcement and Consumer Welfare: Setting the Agenda’ 
(Netherlands Competition Authority, 2015). The document mentions the 
impetus for the task was “the fact that in recent years, a growing number 
of Authorities refer to the role of consumer welfare in their competition 
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law enforcement” (ICN Discussion Document, 2011). One of the titles of 
discussion was ‘Relationship between Competition Law and Consumer 
Welfare.’ As to this topic, many of the national competition authorities 
believe that maintaining competition in the market will result in the 
betterment of consumer welfare. In fact, the positive consequences for 
the consumers are ‘(i) lower costs and prices; (ii) quality; (iii) choice; and 
(iv) services’. 
 
3.0 How Does a Product Information Centre Operate? 
Shapiro (1982) explains that there are several sources of market 
failure in the market for consumer information: (1) there are fixed costs 
of information provision; (2) it is difficult to prevent resale or simple 
passing along of information; (3) when one buyer becomes informed, he 
creates a positive externality by raising quality and (4) there are credibility 
problems for private information sources. Hence, it may be desirable for 
the government to provide the required information. 
As a result, providing a product information centre should be one 
of the goals of a country that desires improvements. Salop (1977) states 
that economists believe a considerable range of market deficiencies are 
due to imperfect information. There have been efforts to analyse the 
uncertainty about prices of homogeneous products that are offered for 
sale; however, as Shapiro (1982) mentions in comparison with the other 
aspects and characteristics of the products, to eliminate uncertainty 
about the price of the products is inexpensive and minor. An important 
and widespread feature of markets for most of the goods and services 
firms is uncertainty about quality. He continues that “since the incentives 
to provide items of above minimum quality depend on consumer learning, 
the process by which consumers gather information is crucial”. Once 
quality is relevant to the probability of repeat purchase, consumer 
choices would be incorporated with learning and information. Each 
consumer’s expectations as to product quality at any point in time create 
the firm’s reputation and its reputation determines the amount of the 
consumers’ demands for the products. To adjust expected quality 
towards true quality is what consumer learning involves. 
As Nelson (1970) explains: 
Consumers are continually making choices among 
products, the consequences of which they are but dimly 
aware. Not only do consumers lack full information about 
the prices of goods, but their information is probably even 
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poorer about the quality variation of products simply 
because the latter information is more difficult to obtain. 
One can, for example, readily determine the price of a 
television set; it is more difficult to determine its 
performance characteristics under various conditions or its 
expected need for repairs. Limitations of consumer 
information about quality have profound effects upon the 
market structure of consumer goods. In particular, 
monopoly power for a consumer good will be greater if 
consumers know about the quality of only a few brands of 
that good. 
A crucial aspect of accurate disclosure and accessibility of 
product information is the sensitive concept of seller and manufacturer’s 
reputation.  In addition, consumer information affects sellers’ quality 
choices. As such, a product information centre is highly required because 
the private market for information is unlikely to work well. Although in 
some cases producers choose product attributes once and for all, in other 
cases it is possible for them to change their quality over time. In fact, 
improved information increases the speed of learning by consumers and 
the effect this has on quality or better said a better quality chosen by the 
producer has been pointed out in different researches. Dawar (1996) 
explains the relevant issue of product adoption and brand choice 
decisions by stating that research conducted primarily in the United 
States has shown that through the opinion exchange among the 
consumers, interpersonal influence arises and this is an important factor 
in consumers’ product adoption. Thus, a product information centre can 
provide reliable information for consumers and interpersonal opinion 
exchange will provide consumers with the right information. 
 
4.0 An Important Aspect: Product Safety 
Product safety becomes an important subject once concepts such 
as product information, consumer protection and manufacturer 
reputation are under consideration. To understand the global attitude 
towards this issue, a brief review is conducted here. For example, 
leadership in product safety is one of the top priorities of the United States 
Consumer Product Safety Commission (CPSC) strategic plan for 2011-
2016. As commercial relation and trade between the business people 
and countries grow throughout the world and many different kinds of 
products are produced on a daily basis using a wide spectrum of 
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technologies and materials, the potential for new safety hazards will 
continue to grow and ‘regulatory agencies, standards organisations, and 
consumer and industry groups worldwide are working to address 
consumer product safety across multiple geographies and priorities.’ 
For example, the United States CPSC mentions that in 2008, over 
35 million people in the United States were injured directly or indirectly 
by consumer products. CPSC has received 473 product recalls per year 
between 2006 and 2011 and 116 million recalled items from around the 
world. The Consumer Product Safety Commission aims to be the leader 
in advancing the agenda for consumer product safety. It aims to reduce 
the most considerable product safety hazards by determining the actions 
necessary to address these priorities.  
The next task after determining consumer product safety hazards 
and activities for reduction of such hazards to zero, is to inform the 
consumers as to the safety issues. A product information centre may be 
able to list the dangers that the products may cause or to warn 
consumers of the wrong and dangerous ways of using the products. For 
example, the Product Safety Australia, a web-based centre in which 
variety of products such as chemicals in consumer products, food & 
groceries, gas & electrical appliances, health & cosmetics, toys and many 
other products are considered. On this website, consumers can choose 
the desired category and in that category, they can choose the specified 
product and view the safety issues pertaining to it (ex: Toysà Balloonsà 
Balloon Safety). Moreover, tips, regulation and even publications on the 
products are also available. As such, a product information centre in 
which the qualifications and specifications of each product are 
mentioned, may also contain product safety information in order to create 
a comprehensive and efficient information centre in favour of consumers. 
Harmonising consumer product safety standards at the global scale to 
enhance product safety or to create similar mechanisms through 
collaboration with experts is another worthy activity in this field. 
In today’s circumstances, one of the targets is to provide timely 
and sufficient information about safety issues to the public. This will 
enhance consumers’ ability and power to make informed choices. It is 
important to help consumers obtain reliable information on the products 
they purchase, on how to use them in a safe manner, which hazardous 
products are in the market, and how to act once they own a recalled 
product. In addition, the information provided at an information centre will 
highlight hazards that should be addressed by the industry. Raising 
awareness among consumers is the key element in satisfactory, safe 
choice products. The increasing use of web-based communications and 
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social media has resulted in the growth of options to transfer consumer 
product safety information. In addition, there are also different 
legislations. The European Union (EU), for example, has different 
product safety-related legal mechanisms such as legislations on liability 
for defective products, non-food product, food-imitating products and low 
voltage equipment.  
Rowe (2011) explains, “we live in the information age, with all 
kinds of information easily and widely available on the Internet. The 
notion of secrecy is, therefore, not a chic concept, but rather has probably 
become passé: when it comes to information, the popular feeling is 
probably that more is better”. A good example is the diabetes drug made 
by GlaxoSmithKline, Avandia. In the United States, the Food and Drug 
Administration kept its information secret although it was found that using 
this drug will cause the risk of heart attack to increase by 42 percent. It 
should be mentioned that in establishing a product information centre, 
different issues need to be dealt with. Trade Secret Acts in the world are 
regulations that generally provide against disclosure. Although there are 
reasonable basis for such regulations, they should not be a tool for 
producers who want to evade disclosure of information, especially safety 
information.  As Rowe (2011) mentions, “critics argue that the secrecy 
provision makes it difficult to control potential dangers or for consumers 
to know to which toxic substances they may be exposed”. When public 
health is in danger, people will protest against any non-disclosure of 
information. Vaughn (1991) believes that: 
Consumer access to information […] provides the basis for 
consumer evaluation of the product […] Without such 
information, the consumer may choose to purchase 
products that do not reflect adequately consumer safety 
preferences, leading to the overproduction of certain 
products which are harmful and the underproduction of 
others which are not. Uninformed consumer decisions may 
also increase the number and severity of injuries, 
burdening society with costs and expending resources 
better used otherwise. Providing consumers with 
information sufficient to make informed safety decisions 
will reduce such injuries and the resulting human suffering. 
The timing of information is at least as crucial as its 
availability. 
Social welfare and economic improvements are the goals of 
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governments. As to the issues of consumers’ welfare, business 
competition, product safety and product information, it should be said that 
they are the basis for such improvements. The existing fact is that the 
product information currently available in the markets is not accurate and 
reliable. Thus, to establish a product information centre in which 
consumers can find reliable, providing timely and accurate information 
about quality, performance, price and safety issues of products is a highly 
important and recommended action. This will increase the level of 
consumers’ access to trusted information, such as quality, efficiency, real 
price, hazardous items and instructions for use. Consumers’ welfare and 
producers’ effort for producing better products are of direct 
consequences of the establishments of such centres.  
5.0 Aspects to be Considered in Setting up a Product 
Information Centre 
Different aspects should be considered in setting up a product 
information centre – from technological issues to legal, political, 
economic and industrial matters. In fact, many issues are involved when 
looking at the product information centre as an active and performing 
database. Although it is not possible to discuss all these matters in this 
article, there are some minimum requirements that are worth mentioning. 
As mentioned earlier, positive effects of a product information centre are 
towards consumers’ welfare and manufacturers’ interests. Thus, setting 
up such a centre requires clear and certain initial targets for the centre, 
and necessary initial actions from the manufacturers.  
 
5.1 For the Centre 
The type of products to be targeted as the main subject of the 
center should be initially clarified. Is it goods and/or services? Although 
the answer to this question may depend on the policy of the creator of 
the centre and how the centre is supposed to act, nevertheless, some 
minimum matters need to be considered. Jiang (2010) explains that 
information offered to people can be divided into two groups, namely, 
information service, such as expert suggestions provided by lawyers, 
certified public accountants (also financial health and tourism services), 
and, information product, that is, information produced in mass and 
marketed in scale, like books, blueprints, and electric products, etcetera. 
Moreover, the main factor regarding services as a type of product is that 
it will not be uniform and will vary based on the parties, whether he/she 
is the one who performs the services or the one who receives them. In 
addition, it depends on where the services are performed. They should 
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only be accurate, reliable and authoritative. Jiang (2010) mentions that 
as to this group of products, the technical and professional regulation or 
the general concept of product liability provides sufficient remedies, 
compensations and sanctions in favour of the victim. As mentioned 
earlier, this group of products (services) might not be included in the 
targeted information center. Even if a ‘price-only’ information center is 
required due to price-control policies, the relevant associations such as 
Bar Associations could be required to provide such database in which 
the legal tariff and fees for the services are determined. 
The next issue that should to be considered when setting up such 
a centre is which goods have priority to be considered at the centres’ 
database, especially when the establisher of the centre are governments. 
In this regard, products that can have direct affect on consumers’ health 
are worth considering first. Thus, through a review on similar activities 
throughout the world, it has been understood that special consideration 
should be given to products such as foods, toys, medicine, electrical 
appliances and cosmetics. Poisons can be of the next group of products 
that may be considered at the center due to their effect on health and 
environment. As concurred by Han (2015), “every day, numerous 
accidents occur in European households due to ingestion of products”. 
 
5.2 For Manufacturers 
A product information centre requires accurate and timely product 
information from the manufacturers. To do so, manufacturers that are 
cooperating with the centre or those who provide a centre for their own 
products, need to take certain steps. Providing a comprehensive and up-
to-date system of product information collection is an unavoidable need 
for such manufacturers. This fact has created concepts such as Product 
Information Management (PIM) known also as Product Data 
Management (PDM), Product Resource Management (PRM) and 
Product Catalog Management (PCM). Another concept known in this field 
is Product Information File (PIF) (Product Information Management 
2015). A brief explanation about these concepts is provided hereunder. 
 
5.3 Product Information Management (PIM) 
A process through which data or information on manufactured 
products are evaluated, identified, stored, managed and distributed in a 
reasonable and timely way is called product information management 
(PIM). Through the PIM system, the maintenance of different types of 
data, product content or any other product information are facilitated and 
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such information are managed in a centralised way (Product Information 
Management, 2015). As a result, the possibility to have access to all 
product information and consequently the possibility to transfer accurate 
and timely information from manufacturers to the centre will increase 
significantly. In any business, product information is kept by certain 
employers and as such, is scattered throughout different departments 
instead of being available centrally. Moreover, these data are usually 
saved in various formats, sometimes in hard copy only. In such 
situations, PIM provides a solution for centralised data maintenance. This 
will create the possibility of fast transfer of up-to-date data to the product 
information centre. Currently, there are many professional companies 
that provide PIM system for firms and manufacturers (Informatica PIM, 
2015). 
 
5.4 Product Information File 
The phrase ‘product information file (PIF)’ is usually heard in the 
cosmetic industry. This is perhaps because the concept was discussed 
by the 6th amendment to the EU Cosmetics Directive (Directive 
93/35/EEC). However, the 7th amendment (Directive 2003/15/EC) for the 
first time used the words ‘product information file’ under its Article 11. 
This Article states that ‘[…] When a cosmetic product is placed on the 
market, the responsible person shall keep a product information file for 
it. The product information file shall be kept for a period of ten years 
following the date on which the last batch of the cosmetic product was 
placed on the market […].’ (Cosmetic Product Information File 2015). As 
such, the European Cosmetic Association has provided guidelines on 
product information file (PIF) and a comprehensive guide to establishing 
a PIF (Cosmetics Europe: Guidelines On The Product Information File 
2015). The PIF, if provided, includes the product description, Cosmetic 
Product Safety Report, details of methods of manufacture in accordance 
with good manufacturing practice and, where justified, proof of the effect 
claimed. It appears that this method should be applied and may even be 
necessary for many other industries. 
Finally, it should be mentioned that in each step taken to establish 
an information centre, certain issues should be considered. In each step, 
the final result should have three main qualifications: the result should be 
useful for consumers, fair for producers and vendors and protective for 
government procurement process. There have been some activities 
throughout the world that have almost similar goals. EU Product 
Information Center, ASEAN Cosmetic Association, European Consumer 
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Center Network, Canadian Consumer Information Gateway and the 
United States Consumer Product Safety Commission are establishments 
that tend to provide a reliable environment for both sellers and 
consumers.  
 
6.0 Conclusion  
The profound transformation that is created by the new 
international trade system is considered from different aspects and 
different points of view. In this information epoch, lack of ability to access 
timely and accurate information is unimaginable. Steps taken towards 
societies’ welfare by countries show an undeniable fact: necessity for 
improvement. Through this flow and among different aspects, economic, 
industrial and commercial improvements are of utmost importance. 
However, in the sphere of information, the key to improvement is 
enhancing the amount and quality of information. Enactment of rules 
such as consumer protection laws, competition laws and freedom of 
information laws show what the global trend and orientation is. 
Meanwhile, the question of how to handle information in a productive way 
in light of relevant issues of consumers’ welfare and protection as well as 
competition is answered well by way of harmonising and centralising the 
information and knowledge through the establishment of a product 
information centre. Through such centre, different aspects of a product 
such as price, quality, specifications, hazards and safety are provided to 
consumers. Accessibility and reliability of the information will enhance 
consumers’ welfare and motivate the producers to produce better quality 
products in order to win the market. This consequently will multiply the 
number of consumers of the products. Thus, a product information centre 
promotes the advancement and progress of a country. 
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Abstract 
Many disputes, probably the majority, are never resolved but are only allowed 
by the unilateral action of the party exercising power. A key concern in such civil 
cases is to determine how satisfied clients feel with the third parties, which are 
the lawyers and judges with whom they had dealt with and the various dispute 
resolution forums used to settle their problem. In view of the fact that the 
business society has come to regard arbitration as their favoured means of 
catering for dispute resolution, lawyers have given considerable thought to 
provide an appropriate legal setting within which arbitration can operate and 
allow trade and commerce to flourish. Alternative dispute resolution (ADR) is not 
new in the legal system, but it has received tremendous impetus as means of 
dealing with the huge increase in different types of disputes over a range of 
matters. Even though ADR is still not practised as a whole, most civil cases now 
recognize that it is wrong to regard formal adjudication as the only norm for 
dispute resolution. Hence, this paper suggests that the Islamic ADR method 
should also be adopted in Islamic finance disputes. It is a loss for everyone if 
we do not explore the effectiveness and uniqueness of the Islamic ADR due to 
the Islamic globalisation worldwide. This is to create more opportunities in the 
ADR field to develop more effective settlements for Islamic finance disputes. 
 
Keywords: Alternative Dispute Resolution, Sulh, Islamic Finance. 
 
1.0 Introduction 
Banking is an important pillar of the economic structure in modern 
societies. However, the banking system in Islam is still in its development 
stage. Commercial banking in the form of deposit banking or financial 
intermediation was developed in the west in recent times and long after 
the advent of Islam, although Islam had developed the concept of Bait Al 
Mal (treasury of the muslim state) which was akin to the modern central 
banking system. Financing during the formative years of Islam was done 
on a personal basis. The role of credit was limited to trade and loan 
financing. 
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In the context of banking and finance, the factor that distinguishes 
Islamic economics from capitalistic economics is the absence of interest-
based (riba) transactions. The taking and giving of interest is against the 
shariah; the body of legal and ethical rules guiding the life of a muslim. 
Financing in Islam is allowed only on an interest-free basis. There are 
divine injunctions against the giving and taking of interest in the Quran 
(Surah Al-Baqarah (2): 275-280; Surah An Nisa (4): 160-161; Surah Al-
Rum (30): 130). The modern capitalist banking system, which rests on 
the foundation of the payment of interest, therefore, seems to have no 
place in the domain of Islam.  
The need for Islamic banking has been felt ever since the muslims 
established relations with the modern interest-based banking system. 
Today, Islamic banking deals with a lot of contracts and documentations 
in daily transactions with regard to financing, deposit and investment 
products. To provide a clear comprehension on the Islamic financing 
products and its underlying contract, it is considerably crucial to acquire 
the basic knowledge of contract in Islam.  
One of the vital aspects that need to be carefully scrutinized is the 
aqad (contract) and legal documentation of the products. Contract in 
Islamic business is the measure of transaction validity. It is equivalent to 
an intention put for an action, which differentiates the action on whether 
it is to be considered as a ritual practice or custom, and whether it will 
bring either rewards or sins. A contract can also be regarded as the root 
of an Islamic business where it determines the components of the 
business. If it is void or dubious, it will invalidate the contract and the 
ownership entitlement of the subject matter i.e. asset/property in a 
transaction as well as the profit derived from the transaction (Mohd 
Ma’sum Billah, 2003). 
Other than the accurate Islamic concept which is used in a 
banking product, a contract constitutes the main factor in determining the 
lawfulness of a transaction, whether it is ‘halal’ or ‘haram’. The concepts 
and structures, which were previously approved by shariah, can 
suddently change to ‘haram’ if there is a flaw in the contract. 
According to Kamali (2000), the ruling status of new transactions 
and contracts in the field of Islamic economics, banking and finance 
should be able to be verified based on the ability to understand the proper 
role of reason in the shariah and when the effective causes of muamalat 
related prohibitions are properly ascertained. They will then serve as 
basic indicators of the continuing validity of the transaction in question, 
which means that the prohibition in each case stands or falls, as the case 
may be, in accordance with its effective cause. 
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2.0 Alternative Dispute Resolution 
Alternative dispute resolution (ADR) is an idea in which its 
existence is needed as an instrument of community empowerment. In 
practice, ADR was prescribed for disadvantaged citizens who had begun 
to litigate successfully to protect and extend their rights. The ADR 
programs were designed for the low-income, minority group, confined by 
race and class to inner city neighborhoods. Their ‘minor’ disputes were 
designated as ‘inapproriate for adjudication’, and valuable court time 
must be reserved for ‘more appropriate cases’ (Auerbach, 1983). 
ADR is usually connected to the western traditions. Not much has 
been said about the Islamic origins of modern ADR practices even 
though amicable settlement is the main process of dispute resolution 
encouraged in the primary sources of the Shariah. The Islamic dispute 
resolution (IDR) models practised in Mulsim communities for over 1,400 
years (Nora Abdul Hak et. al., 2016). 
The definition and nature of IDR is quite similar to western’s 
definition on ADR. The only difference is the element of Shariah 
principles in the procedure and award of the dispute resoltuion 
proceedings. Hence, IDR is well-defined as a process where a neutral 
party seeks to resolve a dispute between them (conflicting parties) 
through a hands on approach in order to facilitate an amicable settlement 
as required by the Shariah. 
In Islamic history, the Prophet Muhammad was the first mediator, 
arbitrator and judge who applied the Islamic legal values which stated in 
the Quran and Sunnah when resolving various disputes among his 
community in Arabia. For example Surah Al-Nisa (4:35) had establishes 
the significance of amicable dispute settlement. 
If you fear a breach between them twain (the man and his 
wife), appoint (two) arbitrators, one from his family and the 
other from her’s; If they both wish for peace, Allah will 
Cause their reconcilition. Indeed, Allah is ever All-Knower, 
Well-Acquanted with all things. 
According to Anwarul Yaqin (1996), reconciliation and arbitration 
as methods of conflict resolution occupy a very important place in the 
scheme of administration of justice under shariah law. Arbitration is 
recognised as an independent mechanism of conflict resolution even 
though the process is closer to conciliation. Arbitration in shariah texts is 
described as the move by two or more parties in a dispute to submit their 
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conflict to a third party called the hakam or muhakam. The arbitrator is 
an ordinary man who is required to possess the qualifications of a qadi, 
as determined by the shariah. In both spirit and procedure, the dispute is 
required is to be settled according to shariah. The procedure of arbitration 
is called tahkim (Saleh, 1984).  
Arbitration in Islamic law is thus a voluntary procedure whereby a 
neutral and qualified person is chosen in a case by opposing parties to 
settle their dispute according to the shariah. The basic provisions in the 
Quran which favour conciliation particularly and arbitration generally are 
contained in Surah Hujurat. The Quran verses are: 
And if two parties or groups among the believers engage 
in fighting, then  make peace between them both. But 
if one of them outrages against the other,  then fight you 
against the one that outrages till it complies with the 
Command  of Allah. Then if it complies [and ceases 
outrage], then make reconciliation between them justly, 
and be equitable. Indeed! Allah loves those who are 
equitable. (49:9) 
The believers are nothing else than brethren. So, make 
reconciliation amongst  your brethren [in case contention 
and conflict arise] and fear Allah that you may receive 
Mercy.(49:10) 
In addition, arbitration in Islamic law (Tahkim) also defined by Al-
Mawardi (1972), tahkim as the appointing, by two disputing parties, of a 
man amongst the community to judge on a matter that both partis are in 
dispute. The characteristics of arbitration in Islamic law (tahkim) are the 
agreement must be consented by both parties for it to be binding. Even 
though the agreement to submit to tahkim is binding (between the parties 
in dispute), the parties can withdraw from tahkim at any time before the 
declaration of the award. However, after decision is declared it becomes 
binding. Lastly, tahkim has restricted jurisdiction specific to the issue at 
hand. 
 
3.0 Current Practice of Islamic ADR 
The Asian International Arbitration Centre (AIAC), formerly known 
as the Kuala Lumpur Regional Centre for Arbitration (KLRCA), is the 
centre where arbitration is an option for those who seek an alternative 
solution involving financial matters. AIAC was established in 1978 by the 
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Association of Asian-African Legal Consultative Organization (AALCO) 
to provide institutional support as a neutral and independent party to 
conduct arbitration in domestic and international markets. By virtue of an 
agreement between the Government of Malaysia and AALCO, the 
Malaysian Government supports the establishment of the regional centre 
for commercial arbitration in Kuala Lumpur and agreed to provide for the 
establishment of the centre. AIAC is capable with certain privileges and 
freedom to carry out its function as an international institution (Annual 
Report 2017, AIAC). 
There are rules pertaining to Islamic financial matters when it 
comes to arbitration methods. The rules for AIAC I-Arbitration (Islamic 
Banking and Financial Services) which were enforced as of 9th March 
2018 were associated with any commercial arbitration contracts, 
businesses or transactions based on shariah principles. Therefore, any 
dispute arising out of any financial transaction which is subject to the 
shariah arbitration process shall be in accordance with the AIAC I-
Arbitration Rules (Islamic Banking and Financial Services) 2018.  
Among the disputes that may adopt arbitration under the AIAC 
rules are as follows:  
Any dispute, controversy or claim arising out of the 
business relating to Islamic finance, Islamic banking, 
takaful, Islamic capital market products or services or any 
other business transactions based on shariah principles of 
this agreement/contract shall be decided by arbitration in 
accordance with the Rules of KLRCA (Islamic Banking and 
Financial Services). (Rules of KLRCA Arbitration: Islamic 
Banking and Financial Services 2012 (as revised in 2017)). 
The Rules will also incorporate a reference procedure to 
the Shariah Advisory Council or shariah expert whenever 
the arbitral tribunal has to form an opinion on a point 
related to shariah principles. In addition to covering all 
aspects of the arbitral process is providing a model 
arbitration clause, setting out procedural rules regarding 
the appointment of arbitrators and the conduct of arbitral 
proceedings, and establishing rules in relation to the form, 
effect and interpretation of the award (I-Arbitration Rules, 
2018). 
According to Sundra Rajoo (2014) (director of Asian International 
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Arbitration Centre - AIAC), there were 85 cases registered for arbitration 
in 2012. In 2013, the cases registered for arbitration increased by 156 
cases. Subsequently, 2014 also showed an increase of 226 cases. This 
includes 20% of the total being international cases. In 2015, as much as 
103 registered cases for arbitration were conducted in AIAC. In 2016, the 
number of cases registered had slightly decreased to 62 cases, which 
comprised of 55 domestic cases and seven international cases. For the 
latest case statistics in 2017, the number of cases registered for 
arbitration was 134 cases. However, no Islamic finance-related cases 
have been reported so far until 2017. 
There are some factors that might lead to lack of confidence by 
the public in relation to I-arbitration in Malaysia. The involvement of AIAC 
in I-arbitration are relatively new and are currently establishing 
themselves as the potential beneficial features for Islamic financial 
disputes. Next is the dispute involving islamic finance may themselves 
be relatively rare or resolved by negotiation between parties without 
reference to an outside body ( Lawrence, Morton & Khan, 2012). 
Nonetheless, another factor that might be refer is the qualification 
of the Islamic arbitrators. In reference to the muslim jurists’ discussion, 
there are some qualifications to look upon when appointing an arbitrator 
(Muhakkam). Generally it can be said that the qualifications are must be 
a muslim, attained adulthood, sound mind, of male gender, just 
character, mujtahid (a learned person) and free from physical defects (Al-
Mawardi, Abu al-Hassan Ali Ibn Muhammad & Salam Madkur, 1964). 
 
4.0 The Challenges Faced by the Court in Dealing with Islamic 
Finance Disputes 
According to Abdul Hamid Mohamad (2003), these cases should 
not transfer their jurisdiction from the civil court to shariah courts. This is 
because the cases being tried does not concern the Islamic laws. Islamic 
finance cases usually involve land law, company law and other civil 
matters. Secondly, the cases involved include parties who are non-
muslim. The shariah court does not have jurisdiction over the non-
muslims. Thirdly, the shariah courts are state courts, independent of each 
other and has its own appellate court. 
Thus, the muamalat court was created. Based on Practice 
Directive No. 1 in 2003, only the High Court in Kuala Lumpur was allowed 
to handle Islamic finance cases. This is because there is no such division 
of the Muamalat Court at the state level (Hassan, Hussain & Yusoff, 
2013). With reference to the Annual Report of the Malaysian Judiciary, 
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statistics on the number of court cases relating to Islamic banking 
products from 2003 to 2014 were 8,211 cases, and 8,147 cases were 
resolved by the court. Only 118 cases were said to be unsuccessful. The 
mentioned statistics refer to cases from the Muamalat Court, Kuala 
Lumpur. 
Nevertheless, the procedures in the Mualamat Court are not much 
different from other courts (under the Commercial Division, Kuala Lumpur 
High Court). Practice instructions issued by the court do not provide any 
specific procedures for dealing with cases related to Islamic financial 
products (Hizri Hasshan, 2016). 
For the selection of judges in the Muamalat Court, no conditions 
imposed on judges have deep knowledge of Islamic banking and finance 
laws. In fact, based on Tun Ariffin Zakaria (2013), as there is no expert 
judge trained in Islamic banking or finance, it encourages all Islamic 
financial disputes to be referred to ADR methods. 
At the moment, mediation or Sulh (one of the types of ADR) has 
been implemented successfully in the Syariah Court of Selangor, Federal 
Territories, Melaka, Pahang, Terengganu, Kedah, Negeri Sembilan, 
Johor and Pulau Pinang (Asmidah Ahmad et. al. , 2011). Based on Rule 
3(b), of the Syariah Court Civil Procedure (Sulh) Selangor Rules 2001, if 
the Registrar, upon receiving any summon or application for any action, 
felt that there is reasonable possibility of reconciliation between the 
parties, he shall as soon as possible, determine the date for Sulh to be 
conducted between the parties. Following the Customer Charter of the 
Department of Syariah Judiciary, Selangor, the date will be determined 
on the case registration day itself and Majlis Sulh will convene in 21 days. 
Most cases reach settlement in the first meeting itself if both parties duly 
attended Majlis Sulh and give full cooperation in the discussion. 
Even though sulh usually resolve family matter disputes, a sulh 
officer must undergo an ongoing training in order to enhance their skill as 
a mediator. Any sulh officers will equipped themselves with personal and 
professional mediation skills to understand better on how to represent 
parties in a mediation (Nora Abdul Hak et. al., 2016). It is experiential that 
Syariah Counsels can also advise and encourage their client to opt for 
sulh either at the initial stage of the case or during the trial itself provided 
before the judgment is made (unreported civil case No.12/2000, Syariah 
Court of Petaling Jaya). It would be financially prudent for the parties to 
enter into sulh in the early stage of their case. As seen as practice in 
Syariah Courts of Selangor, parties in dispute are directed to sulh by the 
court. 
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5.0 Sulh: A New Solution for Islamic Finance Cases 
Nur Khalidah Dahlan (2017) suggested a new solution for parties 
involved with Islamic financial matters. As such, the parties concerned 
may consider settlement procedures through Sulh as an ADR. However, 
Sulh is considered as a new method in Malaysia in solving Islamic 
financial disputes.  
According to Oseni (2012), the dispute is better resolved through 
private negotiations chaired by third parties in mediation sessions. The 
case involving the proper management of waqf assets is better settled by 
Sulh instead of by a court declaration. Intermediary methods in the 
shariah law involve a compromising action, which is a practical 
demonstration with the give-and-take initiative. When involved parties 
consider the option to choose Sulh, it is not a difficult step to proceed. 
Oseni (2012) further mentioned that in Malaysia, all issues related to 
Islamic financial issues will be referred to the Bank Negara Shariah 
Advisory Council. As such, the Sulh Officer will also refer to the Bank 
Negara Shariah Advisory Council to assist in the reduction of the number 
of problems existing in the Islamic finance industry in Malaysia. 
A further research had been conducted to simulate the 
implications of Sulh practice when solving Islamic banking cases. Based 
on the simulation method in accordance to Islamic finance cases that can 
be resolved by applying the Sulh method, there are four advantages to 
solve the Islamic finance cases. The first advantage is that the dispute 
that arises can be voiced by the parties involved without a representative 
or a lawyer. Referring to Chapter 7 of the caucus method (in Manual Kerja 
Sulh, Mahkamah Shariah Malaysia), the consultation session shall be 
conducted with the conflicting parties present in the same forum as the 
assumptions conveyed must be transparent. Non-partisan discussions 
are not recommended. The second advantage is that the Sulh officer will 
provide a conflict map and draft settlement agreement based on the 
shariah principles and regulations set by the Shariah Advisory Council, 
Bank Negara. Subsequently, the third aspect is that the settlement 
achieved must be voluntarily agreed by the plaintiffs and the defendants. 
If no agreement can be obtained from the parties concerned and the term 
of this Sulh ceremony is almost over (almost three months), the Sulh 
officer will bring the matter to court for trial. Finally, the fourth aspect is 
that the voluntary accomplishment settled by the plaintiffs and the 
defendants will be written in the settlement agreement and will be signed 
before the Sulh officer. The agreement will be conveyed to the judge that 
judgment-based judgments will be issued and recorded for court file 
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storage (Nur Khalidah Dahlan, 2016). 
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Table 3 : The differences in the way of settlement between the court trial and 
Sulh method (Bank Islam Malaysia Bhd v Lim Kok Hoe & Anor (2009) through 
simulation) 
Trial by Court Sulh Method 
DURATION: 
Bank Islam Malaysia Bhd v Lim Kok 
Hoe & Anor (2009). This case took 15 
years to solve their claim (until the 
Court of Appeal). 
DURATION: 
The duration to solve the dispute by way 
of Sulh method was only three months. 
On condition that there is a mutual 
discussion being achieved.  
COST: 
The high cost will be financed by the 
parties. 
COST: 
There is no cost charged to the parties.  
METHOD: 
Bank Islam Malaysia Bhd v Lim Kok 
Hoe & Anor (2009) Court of Appeal 
judge decided that the High Court’s rule 
was Khilaf: 
• The comparison made by the High 
Court judge was of no relevance as 
the law applicable in a BBA contract 
is no different from the law 
applicable in a conventional loan 
agreement. 
• It is trite law that the court should 
not rewrite the terms of the contract 
between the parties that it deems to 
be fair or equitable. 
METHOD: 
The solution is made during the 
discussion between all the parties 
involved and with the Sulh officer 
present. The Sulh officer will create a 
draft mutual agreement which focuses on 
sharing equal profit and justify a much 
clearer understanding on the BBA 
contract. 
The draft mutual agreement must be 
recognized by the Shariah Advisory 
Board (Bank Negara Malaysia) and 
based on the shariah principle.  
 
 
DECISION: 
Bank Islam Malaysia Bhd v Lim Kok 
Hoe & Anor (2009) Court of Appeal – 
lack of understanding towards Islamic 
Banking Product (BBA) by the parties. 
The court mentioned that the confusion 
on the product itself has led to decide 
that BBA is a product that burden the 
parties involved.  
 
DECISION: 
Based on the dispute that arose by the 
parties, the Sulh officer will draft a mutual 
agreement (according to shariah 
principles and the rules by the Shariah 
Advisory Board). The solution must be 
agreeable by all the parties involved.  
 
6.0 Conclusion 
In summary, the adaptation of the Sulh method to solve disputes 
in relation to Islamic financial products can and will pave the way for a 
new ADR method to meet the demands of the Islamic financial market in 
Malaysia. This is due to the success of the percentage of cases 
successfully resolved and most of these Sulh cases include muamalat 
elements (e.g. matrimonial property (Harta Sepencarian), Nafkah, 
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distribution of small amounts of property etc.) in disputes between parties 
involved. 
In Malaysia, the Sulh method is widely practiced to solve Islamic 
family law case disputes that are usually related to financial matters 
concerning child custody, Nafkah for the family and matrimonial property. 
Furthermore, the Sulh method does not restrict the types of disputes to 
be resolved. Any dispute encountered by the parties involved in which 
the parties intend to resolve them in a short time can be done through 
this method. It also supports the conclusion that the Sulh method can 
also be settled in resolving all disputes related to Islamic finance. 
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Abstract 
A person can only be sued in contract if there is a contract between him and the 
person who is suing him. Therefore, if a manufacturer who sells a product to a 
retailer, who then sells it to a consumer, who is then injured by the product, the 
consumer could sue the retailer in contract because of the contract of sale 
between the retailer and the consumer. The consumer could not sue the 
manufacturer in contract, because there is no contract between the consumer 
and the manufacturer. This doctrine is known as privity of contract. On the other 
hand, if the consumer is able to successfully sue the retailer in contract, the 
retailer may then be able to sue the manufacturer on the basis of the contract of 
sale between the retailer and the manufacturer. In this way, a chain of liability is 
established, as each person in the chain can only be sued by those whom he 
has had a contract with, and likewise, can only sue those whom he has had a 
contract with. 
 
Keywords: contract, consumer, liability, retail, privity. 
 
1.0 Introduction 
The doctrine of privity of contract “means that a contract cannot, 
as a general rule, confer rights or impose obligations arising under it on 
any person except the parties to it”. (Treitel, 2005). This was echoed by 
Lord Haldane, in which he stated “Our law knows nothing of jus 
quaesitum tertio arising by way of contract”. (Swan & Reiter, 1985). The 
privity doctrine essentially consists of two general rules. The first is that, 
a third party cannot be subjected to a burden to which he is not a party. 
The second rule is, a person who was not a party to a contract could not 
sue upon the contract, in order to obtain the promised performance, even 
if the contract was entered into with the object of benefiting him. 
(McKendrick, 2000). Interestingly, prior to 1861, there were cases that 
showed third parties being able to sue on a contract which was entered 
into for their benefit. However, the case of (Tweddle v Atkinson), [1861] 
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1 B&S 393 which goes on to say, "No stranger to the consideration can 
take advantage of a contract, although made for his benefit. 
Consideration must move from the person entitled to sue upon the 
contract” brought a stop to that practice, where it was held that a third 
party had no such right of action. This was firmly affirmed by the House 
of Lords in (Dunlop Pneumatic Tyre Company Ltd v Selfridge) [1915] AC 
847 more than fifty years after the decision in Tweddle. 
In addition to privity of contract, to be able to sue in contracts of 
sale, there must be a breach of the terms of the contract. Contract terms 
may be express or implied. The Sale of Goods Act in certain countries, 
such as Malaysia and United Kingdom implies, among others, a term of 
fitness for purpose in contracts of sales, as well as quality and fitness of 
the goods for a particular purpose. Properly worded exclusion clauses in 
a contract can also sometimes be used to eliminate liability in a contract. 
In Malaysia, sec 62 of the Sale of Goods Act 1957 states that a party may 
exclude the implied terms in a contract. However, there are instances 
where the courts have found that there is a contract between the 
manufacturer and the ultimate purchaser, even though there is no 
contract of sale between them. This happens where the purchaser has 
relied on the advertising material of the manufacturer when he purchased 
the product. Care should be taken in advertising to avoid this problem. If 
such a contract is found, any exclusion clause the manufacturer may 
have in his contract with a retailer will not help him as these terms will not 
be included in the contract the court finds between the manufacturer and 
the ultimate purchaser. These are usually found in the buying of drugs 
and medication, such as in sec 43(a) of Lanham Act 1946 in the USA. 
The rule in Tweedle and Dunlop came under several attacks by 
Lord Denning, as illustrated in cases such as (Smith and Snipes Hall 
Farm Ltd v River Douglas Catchment Board) [1949] 2 KB 500 where sec 
8 of Law Property Act 1925 allowed a lessee to enforce a covenant made 
with his landlord, and also in (Beswick v Beswick), [1966] Ch 538, where 
a nephew promised his uncle to pay an annuity to his aunt in 
consideration of the uncle transferring the goodwill of the business to the 
nephew. The aunt was not a party to the contract. The court held that it 
could be specifically enforced by the uncle's personal representative, 
which was the aunt, against the nephew. The nephew would have been 
unjustly enriched by being allowed to retain the entire benefit of the 
uncle's performance without performing his own promise. 
In fact, Lord Denning was rebuked by Lord Simonds, who 
apparently saw his endeavours unnecessary and frivolous. It also 
seemed that there was no love lost between these two. Lord Denning’s 
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efforts were ultimately rejected in (Scruttons Ltd v Midland Silicones Ltd) 
[1962] A.C. 446. Here, Midland Silicones was shipping a load of crates 
through a carrier. In the contract between the two parties there was a 
limitation of liability clause for 500 pounds per box. The goods were 
damaged in transit due to the negligence of the stevedores. The 
stevedores were under contract with the shipping company which 
contained an exclusion clause. Midland was unaware of the relationship 
between the carriers and the stevedores. However, other examples 
began to arise in the law reports, which showed an unsatisfactory 
position in this area. Despite this, the judiciary seemed reluctant in 
expressing their disquiet, and on some occasions, even extended the 
privity doctrine. As a result, not much was done, until the Contracts 
(Rights of Third Party) Act 1999 was passed, where significant reforms 
to the doctrine of privity were introduced. 
Privity of contract also played an important part in developing the 
law of negligence. In the case of (Winterbottom v Wright) [1842] 1842 WL 
5519 where Wright, who was a postal service wagon driver, was injured 
as a result of a faulty wheel produced by the manufacturer, Winterbottom. 
He then attempted to sue for the injuries suffered. However, the courts 
decided that there was no privity of contract between the manufacturer 
and the consumer, who in this case are, Winterbottom and Wright, 
respectively. 
This issue appeared time and again, until finally, it came to a 
conclusion of sorts in (Macpherson v Buick Motor Co) [1916] 217 N.Y. 
382, 111 N.E. 1050, which involved a car’s defective wheel. This was an 
American case, and Judge Cordozo, who was writing for the New York 
Court of Appeals, decided that no privity is required when the 
manufacturer knows that the product is dangerous or defective, and has 
the potential to harm third parties, i.e. the consumers as a result of the 
said defect and there had been no further testing after the first sale. In 
this sense, it seems that the idea was that foreseeable injuries occurred 
from expected uses. Cordozo’s contribution to tort came by way in that; 
he decided that the basis for the claim was tort, not a breach of contract. 
In a way, he helped to refine the problems caused by privity; he simply 
decided to put it under tort instead. Nevertheless, although his opinion 
was only law in New York, the solution that he introduced then soon 
became widely accepted elsewhere. 
As mentioned earlier, the doctrine of privity states that only parties 
to a contact may enforce a contract and that third parties may not enforce 
a contract, even if the contract was made for their benefit. This rule has 
come under severe criticism, from academics and jurists alike, especially 
MALAYSIAN JOURNAL OF CONSUMER AND FAMILY ECONOMICS 
 
 
154 
 
in relation to privity in consumer protection. Below are some examples of 
cases which show the application of the doctrine of privity in both the UK 
and Malaysia. Further study will be done to see if privity really does 
encourage injustice and unfairness, and if it does, a discussion would be 
made, to see what attempts have been made by Parliament and the 
judiciary to mitigate this problem. 
 
2.0 Privity in UK 
The doctrine of privity in some cases has generally been 
considered unfair and unjust. This is clear especially in the area of sale 
of goods and consumer protection. As in the case of (Godley v Perry) 
[1960] 1 All ER 36 QB, the boy wouldn’t be able to claim as he was not 
privy to the contract. Here, not only was there privity, but there had to be 
reasonable examination, not every possible form of examination. Here, 
the conditions and warranties in a contract of sale only bind the buyer 
and seller, who are the contracting parties. Meanwhile, in (Priest v Last) 
[1903] 2 K.B. 148, the buyer bought a hot water bottle for his wife. It burst 
and she was scalded. As a result of privity, she could not bring an action, 
only her husband could, as she was not a party to the contract.  
Another example of privity can be seen in the case of (Frost v 
Aylesbury Dairy co Ltd) [1905] 1 K.B. 608, the defendant supplied milk to 
the plaintiff, but the plaintiff’s wife dies as a result of being infected with 
typhoid milk that was supplied by the defendant. In both of these cases, 
the defendants were indeed liable for damages for breach of the implied 
condition under sec 14, which deals with fitness for purpose. However, 
the plaintiffs in both cases could only recover for the cost of the hot water 
bottle and milk respectively. This is because, as a result of the doctrine 
of privity, only the buyers may sue, not the users. As such, it is true they 
may recover for damages, but only to a certain extent of what damage 
that they themselves had suffered, and not by anyone else. It is perhaps 
as a result of these situations, that the use of privity has been called 
unjust and unreasonable. 
In attempting to obtain another way of redress, the buyer may 
seek remedy outside of contract law by virtue of tort, so long as he can 
prove negligence. This attempt succeeded in the landmark Scottish case 
of (Donoghue v Stevenson) [1932] A.C. 562. This provided a foundation 
for the rule that the manufacturer owes a duty of care to the ultimate 
consumer on the chain of distribution. It was also here that, Lord Atkin 
formulated his now famous ‘neighbour principle’, which is used in order 
to illustrate duty of care. Not long after, an Australian example came by 
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way of (Grant v Australian Knitting Mills) [1936] A.C. 85, in which he also 
succeeded against the manufacturer for negligence, where the plaintiff 
became ill due to an infection caused from the new underpants that he 
bought. Here, he succeeded in his claim as it was shown that he had 
relied on the underpants seller’s “skill and judgment”. However, the 
criterion for establishing liability in tort is wider. It does not only include 
the intentions of the parties, but proximity must also be considered, as 
well as the loss suffered, assumption of responsibility by the defendant 
and the question of whether or not the plaintiff reasonably relied on 
something that was said or done by the defendant. (Beatson, 1998). 
 
3.0 Privity in Malaysia 
Although this English doctrine is generally considered unjust and 
our Contracts Act 1950 does not expressly provide for it, it has been 
received into Malaysian law. The doctrine of privity was first introduced 
into Malaysian law by the Privy Council in (Kepong Prospecting Ltd v 
Schmidt) [1968] 1 MLJ 170. This case showed there have been attempts 
to confer the rights under the contract on third parties and to impose 
contractual obligations on them. Here, Tan secured permits over certain 
state lands in Johor with Schmidt’s help. Tan conferred the power of 
attorney to Schmidt and on 31st July 1954, an agreement was entered 
into between Tan and the appellant company. It was executed on behalf 
of Tan by Schmidt and the appellant company was incorporated on 27th 
July 1954. Schmidt then took out proceedings against the appellant 
company in his personal capacity. The courts decided that Schmidt 
couldn’t enforce the contract as he was not a party to it. 
The Privy Council upheld the decision in this case, stating that 
there was no privity. This was further evidenced by s 2 (a), (b), (c) and 
(e) of the Contracts Act 1950 which upholds the English rule which 
provides that only parties to a contract may sue under it. A similar 
situation can be seen in (Badiaddin Mohd Mahidin & Anor v Arab 
Malaysian Finance Bhd) [1998] 2 CLJ 75 FC, where it was held that the 
appellants were not the recipients of the loan and thus, were not parties 
to the loan agreement with the respondents. 
The Supreme Court in (Emar Sdn Bhd v Aidigi Sdn Bhd) [1992] 2 
MLJ 734, applied this rule, where Edgar Joseph Jr J acknowledged in his 
judgment the following speech that Viscount Haldane LC gave years ago, 
when speaking for the House of Lords in the celebrated case of (Dunlop 
Pneumatic Tyre Co Ltd v Selfridge & Co Ltd) [1915] A.C. 847. His 
Lordship said this at p 853, “My Lords, in the law of England certain 
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principles are fundamental. One is that only a person who is a party to a 
contract can sue on it. Our law knows nothing of a jus quaesitum tertio 
arising by way of contract. Such a right may be conferred by way of 
property, as, for example, under a trust, but it cannot be conferred on a 
stranger to a contract as a right to enforce the contract in personam”.  
As a result of this, the doctrine of privity is now acknowledged as 
one of the most important foundations of contract law in Malaysia. Further 
evidence can be seen in the more recent cases in Malaysia, such as (Lim 
Foo Yong & Sons Realty Sdn Bhd v Datuk Eric Taylor) [1990] 1 MLJ 168. 
Here, the case was concerned with the assessment of damages, and 
where it was stated in this case that compensation is not to be given for 
any remote or indirect loss sustained.  The courts then followed the rule 
in (Hadley v Baxendale) [1854] 9 Ex 341, which stated that the party may 
recover damages which may “reasonably be supposed to have been in 
the contemplation of both parties, at the time they made the contract”. 
(Sinnadurai, 2003). This clearly shows that only parties to a contract may 
enforce that contract, and in a sense, reinforced the idea of the doctrine 
of privity.   
Meanwhile, the question of privity of contract between a main 
contractor and subcontractors was explained by Chow Kok Fong in his 
book, which stated; “A subcontract executed between a main contractor 
and a subcontractor cannot give rise to any privity of contract between 
the subcontractor and employer. This is because subcontracting 
operates as a subletting of the physical construction of the works only 
and does not constitute an assignment of rights and liabilities under the 
main contract”. (Chow Kok Fong, 1993).  
 
4.0 Exceptions to Privity in UK and Malaysia 
As a consequence of the rigidness of the doctrine of privity, both 
the Parliament and the judiciary have endeavored to find a way around 
it. There are several established exceptions to the doctrine of privity, and 
one such example is the trust exception. This is where, if A makes a 
promise to B for the benefit of C, then C may enforce the promise, if B 
has expressly or impliedly constituted himself as a trustee for C, and 
provided that it is shown that B intended to create a trust for C. In this 
case, C would then be beneficially entitled to the benefit of that promise. 
Consequently, Lord Wright in (Vendepitte v Preferred Accident Insurance 
Corporation of New York) [1933] AC 70 stated that, “…the action should 
be in the name of the trustee, if, however, he refuses to sue, the 
beneficiary can sue, joining the trustee as a defendant”. Thus, there must 
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be clear words to the contract if a party wants to constitute himself as a 
trustee. 
Furthermore, there is the statutory exception to the doctrine of 
privity. Stated below are some examples of certain provisions in statutes 
which accord rights or benefits to persons in a contract. Firstly, under sec 
90 of the Road Transport Act 1987, an authorised driver of a car is given 
the same rights and privileges of the motor insurance policy as the owner, 
and injured third parties may take proceedings to recover any judgment 
sum directly against the insurer. Secondly, under sec 23 of the Civil Law 
Act 1956, when a man takes out a life insurance policy and expresses 
that it is for the benefit of his spouse or children, a trust is created in their 
favour and they can enforce their right under the policy directly against 
the insurer. Thirdly, under sec 2 of the Bills of Exchange Act 1949, a party 
who receives a negotiable instrument, such as a cheque, can sue on it, 
even if he wasn’t the original party to whom it was negotiated. 
The agency exception operates where an agent contracts on 
behalf of his principal. When he does this, he is not liable under the 
contract, only the principal is. Therefore, an agent would not be able to 
enforce contacts, nor is he bound by them. However, there are examples 
where the agent can personally enforce or be sued under such contracts, 
as illustrated in the Malaysian case of (Datuk Jagindar Singh v Tara 
Rajaratnam) [1983] 2 MLJ 196. These include, where the contract is 
made by an agent for the sale or purchase of goods for a merchant 
residing abroad, where the agent does not disclose the name of the 
principal, and where the principal, even though has been disclosed, 
cannot be sued. Abdul Malik Ishak J, in (Double Acres Sdn Bhd v 
Tiarasetia Sdn Bhd) [2001] 1 AMR 111 stated that it is immaterial if a 
party entered into a contract without knowing that he was contracting with 
an agent, and that it can also easily be seen that, “the doctrine of 
undisclosed principal runs counter to the common law doctrine of privity”.  
An English example of the agency exception can also be seen in 
(Wallis v Russell) [1902] 2 Ir. Rep. 585 where the plaintiff’s 
granddaughter bought two crabs from the seller that was not fresh. Here 
there was agency, and as such, she succeeded in her claim against the 
seller. On the other hand, it would be pertinent to note that, if the 
undisclosed principal’s character is important to the party, the 
undisclosed principal cannot enforce the contract, as happened in (Said 
v Butt) [1920] 3 KB 497. The courts held that there was no contract, as 
S’s personality was important to B, who did not wish to contract with S. 
Then, there is the contractual obligation exception, for example, where 
A, as an insurer, promises B, the insured, to pay the policy moneys to a 
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named beneficiary, C. There is a perfectly valid contract between A and 
B, but C cannot sue A on the policy because C is not a party to the 
contract. However, B or his personal representatives can sue A in order 
to enforce the promise to pay C. The rule under the assignee exception 
is that, the liabilities imposed or benefits acquired under a contract 
between A and B can be transferred to C, who is not a party to the original 
contract, by way of assignment. Assignees can either on their own or 
jointly with the assignor, sue or are sued under the contract. 
As can be seen from the above, attempts have been made to 
evade the doctrine of privity. This then clearly shows that these 
endeavors in relation to privity merit at least some reconsideration of it, 
especially with regards to its further application in Malaysia today, as in 
the UK, where as a result of the inconvenience caused by privity; the 
Contract (Rights of Third Parties) Act 1999 was enacted. This Act 
enables a person who is named in the contract as a person authorised to 
enforce the contract or a person receiving a benefit from the contract may 
enforce the contract unless it appears that the parties intended that he 
may not. The purpose of this Act was to fully realise the intention of the 
parties. It would also be interesting to know that in Australia, this has 
already been applied in a way, where it has now been held that third-
party beneficiaries may uphold a promise made for their benefit in a 
contract to which they are not a party. 
 
5.0 Privity in Consumer Protection  
For many years, the issue of whether a doctrine of inequality 
exists in English law has been questioned. This was long before the idea 
of consumer protection even entered the picture. The main source of this 
concern comes from the influential judgment of Lord Denning in (Lloyds 
Bank v Bundy) [1975] QB 326. Mr Bundy, who was an elderly man, who 
did not know of business affairs, mortgaged his house as a security for a 
guarantee from his bank. When entering this transaction, Mr Bundy 
completely relied on his bank manager’s advice, but as the latter was 
also acting for Mr Bundy’s son, there was a conflict of interest. When the 
bank sought to enforce the guarantee, Mr Bundy argued that it was 
improperly obtained. The bank failed as they could not rebut the 
presumption of undue influence as they could not show that Mr Bundy 
was properly advised. 
Furthermore, in this case, Lord Denning laid down a new common 
principle, which he thought would cure uncertain areas in the law, while 
providing the solution to a wide range of problems. The general principle 
MALAYSIAN JOURNAL OF CONSUMER AND FAMILY ECONOMICS 
 
 
159 
 
went as follows, “English law gives relief to one who without independent 
advice enters into a contract upon terms which are very unfair or transfers 
property for a consideration which is grossly inadequate, when his 
bargaining is grievously impaired by reason of his own needs and 
desires, or by his own ignorance or infirmity, coupled with undue 
influence or pressures brought to bear on him by or for the benefit of 
another”.  
However, Lord Scarman in (Pau On v Lau Yiu Long) [1980] AC 
614 (PC) stated that agreements were not voidable simply because they 
had been “procured by an unfair use of a dominant bargaining position”. 
A more severe rebuff was given by Lord Scarman in (National 
Westminster Bank plc v Morgan) [1985] AC 686 where he specifically 
disapproved of Lord Denning’s principle of inequality of bargaining 
power, while questioning whether there was a need for such a doctrine. 
He based this on the fact that Parliament, in statutes such as the 
Consumer Credit Act 1974, had already put in place “such restrictions on 
the freedom of contract as are necessary” to protect individuals from 
inequality of bargaining power. He clearly disapproved the idea that 
contracts were not enforceable simply because they were improperly 
obtained. In relation to this, Atiyah offers “a word of caution against the 
belief that we can wholly separate our ideas of fair procedures from our 
ideas of fair results”. He goes even further, by concluding that “when 
there is some gross imbalance, something serious enough to offend our 
sense of justice, it will usually be found that some remedy is available”. 
(Atiyah, 1990). A balance, therefore, must be struck between juggling 
freedom of contract, as well as safeguarding consumers’ interests. 
 
6.0 Is Privity Relevant in Consumer Protection? 
To answer the question asked above, we must first look at the role 
of privity in consumer protection. Freedom of contract is important, 
especially with regards to the consumers, but as can be shown in 
numerous examples above, they should not be left to their own devices. 
There must be some intervention, albeit measured, to ensure that 
contractual freedom is preserved, while providing sufficient protection to 
consumers. However, it must be remembered that contract law suffers 
from certain limitations which prevent it from according to consumers the 
full protection that they deserve. The main limitation would be the 
doctrine of privity. (Cartwright, 2001).  
As mentioned, the major restraint in contract law with regards to 
consumer protection is the doctrine of privity. According to privity, a 
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contract cannot confer rights or impose obligations on persons who are 
not a party to the contract. For instance, a consumer may not sue a 
manufacturer in contract for defective goods or when he used goods that 
were bought on his behalf, as there is no privity. The doctrine has been 
criticised and there has been calls for reform, both from the academic as 
well as the judicial side. In Darlington Borough Council v Wilshire 
Northern Ltd) [1995] 1 WLR 68, Steyn LJ argued that “there is no 
doctrinal, logical, or policy reason why the law should deny effectiveness 
to a contract for the benefit of a third party where that is the expressed 
intention of the parties”. Sometimes, it will be impossible to trace the 
retailer, in the event that he has vanished or became bankrupt, and the 
consumer will then be left without a remedy. Meanwhile, in tort, the 
consumer may have a remedy, provided that he can prove the existence 
of a duty of care. In some cases, the courts may find that there exists a 
collateral relationship between the manufacturer and consumer and 
would occasionally bypass the privity rules. This, however, would only 
occur occasionally, as in the case of (Carlill v. Carbolic Smoke Ball 
Company) [1893] 1 QB 256.  
The law relating to privity has been reformed somewhat by the 
Contracts (Rights of Third Party) Act 1999. This followed the Law 
Commissions Report of Privity of Contract: Contracts for the Benefit of 
Third Parties, (Law Commission Report, No. 242, 1996) and as a result 
of this, it has been so much easier for consumers to take action. The 
main purpose of this Act is that, a third party may now enforce a 
contractual provision, either if the contract contains an express term to 
that effect or if it purports to grant a benefit upon him. This would mean 
that, one of the changes was designed to allow an independent third 
party right to sue for the performance of the promise, but then, this is a 
right that does not arise out of the contractual relationship between the 
parties, but from the third party's own reliance on the promise. (Mitchell, 
1999.)  
 
7.0 Conclusion 
As stated above, the doctrine of privity is somewhat troublesome, 
and acts as a sort of barrier to consumer protection. The law of tort has, 
to some extent, been helpful in deciding certain cases in relation to 
consumer protection, but this assistance will wear out its welcome. The 
reliance on tort must be lessened, because if this continues, then the law 
of contract would be redundant, and this would defeat the purpose of us 
having it in the first place. Not only that, both tort and contract have their 
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own rules and they should remain apart. It has also been suggested, by 
Peter Cane’s pithy axiom that “contract trumps tort”. (Cane, 1991). This 
seems to imply that contract is far more important than tort. Further, the 
problem of privity lies in contract, and therein it should remain.  
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Abstract 
Bankruptcy means the state of being completely lacking in a particular quality or 
value and it is normally referred to as financial ruin. The purpose of this paper 
is to examine, compare, and contrast the bankruptcy law in Malaysia and 
Singapore which are provided in Insolvency Act 1967 (Act 360) and Bankruptcy 
Act (Chapter 20), respectively. Both bankruptcy regimes have been amended 
recently, in 2017 and 2015. The analysis in this paper is centred on the issue as 
to what extent the existing laws provide due protection to the debtor as much as 
to the creditor. Using doctrinal comparative analysis, the discussion starts with 
the procedural flow of the bankruptcy proceeding and the analysis of new 
amendment in each regime and ends with the comparison between the 
amendment of the law in each jurisdiction. Generally, Malaysian amendment 
improves the bankruptcy law to a great extent in term of demand for justice and 
benefit for both the debtor and creditor. On the other hand, Singapore 
bankruptcy law is undergoing reformation all the time, to keep pace with the 
social and economic developments in the country. Both countries show great 
enthusiasm to keep on reforming their laws to suit every era’s need.  
 
Keywords: Debtor protection, bankruptcy, comparative analysis, Malaysia, 
Singapore 
 
1.0 Introduction 
According to Oxford Living Dictionaries, bankrupt is the state, 
which a person or organization is declared in law as unable to pay their 
debts. (bankrupt, n.d.) He is judged by a court to be insolvent, whose 
property is taken and disposed of for the benefit of their creditors. 
Bankruptcy can be considered the ultimate consumer credit protection; it 
gives borrowers an opportunity to ‘wipe the slate clean’ and be forgiven 
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for existing debt whilst still providing them with a minimum standard of 
living (Kronman, 1980).  
The history of insolvency laws has gone as far back in time as the 
Roman law in about 451 B.C (Tan & Loh, 2001). Bankruptcy law is a 
Western European, medieval invention (Jerome, 2011). Both Malaysia 
and Singapore bankruptcy law have their roots emerged from English 
common law, as one of the results of colonization. Bankruptcy law 
appeared in England since the 16th century. There was neither a formal 
system for any collective form of execution and sharing of expenses 
among the creditors nor the means to find out about the status of the 
debtor’s assets, resulting in the rule of ‘first come, first served.’ 
Accordingly, the law was “stark and uncompromising” and in fact, 
insolvency was regarded as an offence (Cork, 1982). The enactment of 
the first English Bankruptcy Act of 1542 (1542 Act) conferred upon any 
aggrieved party the right to procure seizure and sale of the debtor’s 
property and distribute it among the creditors in proportion to the number 
of their debts, thus recognizing two main principles of the foundations of 
insolvency law, namely collectivity participation by the creditors and fair 
distribution of the debtor’s available assets among the creditors (Fletcher, 
2002). The law was creditor-oriented (Cork, 1982) until the eighteen 
centuries when the statute of Annei acknowledged the idea of 
rehabilitation. The law introduced the relief of bankrupts through the 
concept of discharge from liability of existing debts for those who co-
operate with their creditors (Goode, 1997). 
There was a strong assumption that merely traders could become 
insolvent, due to their exposure to the risk of financial accident or 
misfortune. The bankruptcy law at that time does not provide a remedy 
for private individual bankrupt. Therefore, bankrupted non-traders 
continued to suffer from the severity of the individual action although 
there was actually a regime to deal with bankruptcy (Goode, 1997). The 
hardship ended with the enactment of Bankruptcy Act 1861, which 
abolished the distinction between trader and non-trader (Finch, 2002). 
The Parliament kept on improving the law by a series of bankruptcy 
statutes until the Bankruptcy Act 1914 today. 
 
Being commonwealth countries, both Malaysia and Singapore 
bankruptcy laws are shaped during the colonization by Britain. The laws 
mirror diverse phases of the countries’ history and comprise the laws of 
pre-colonial period, the laws and institutions imposed by Britain 
throughout its period of colonization, and the laws after independence 
(Kamarul, 2006). In Malaysia, the bankruptcy law is governed by the 
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Insolvency Act 1967 (Act 360). On the other hand, the bankruptcy law in 
Singapore is governed by the Bankruptcy Act (Chapter 20).  
The purpose of this paper is to analyze the latest amendments in 
bankruptcy law of both jurisdictions, using a doctrinal comparative 
analysis. The discussion is separated into two different sections, namely 
Bankruptcy Law in Malaysia and Bankruptcy Law in Singapore. Under 
each heading, the bankruptcy proceeding is laid down and followed by 
the amendment. The effects of the amendment towards the society, 
particularly the debtor and the creditor, are discussed accordingly. A 
section is devoted to compare the bankruptcy law between both 
jurisdictions. Last but not least, this paper concludes the discussion by 
choosing a better legal framework. 
 
2.0 Bankruptcy Law in Malaysia  
The bankruptcy law in Malaysia is governed by the Insolvency Act 
1967 (Act 360) (IA). It is initially derived from the English Bankruptcy Act 
of 1914 (Leong, 2003, 2). IA came into force, known as Bankruptcy Act 
1967 (BA), throughout Malaysia on 30th September 1967. The change of 
name is effected by the most recent amendment vide Bankruptcy 
(Amendment) Act 2017 (Act A1534) (BAA).  
 
3.0 Bankruptcy Proceeding in Malaysia 
The Federal Court in Ambank (M) Bhd v Tan Tem Son22 defines 
bankruptcy proceeding as an action to enforce a judgment of bankruptcy 
against a debtor. The High Court has jurisdiction in bankruptcy cases 
pursuant to Section 88 IA. This part laid down briefly the flow of 
bankruptcy proceeding in Malaysia by referring to Khoo (2003) and Lexis 
Nexis (2015) with alignment in accordance with the provisions in IA.  
 
3.1 Act of Bankruptcy  
Bankruptcy is a legal term to describe a position where a person 
failed to pay his or her outstanding debts. “Debtor” is the terminology for 
such a person. Debtor is defined by the IA as who commits the act of 
bankruptcy at the time when he was personally present in Malaysia; 
ordinarily resided in Malaysia; carrying business in Malaysia or was a 
member of a firm or partnership carrying business in Malaysia (Section 3 
(3) IA). The court in the case of Algemene Bank Nederland NV v Loo 
 
22 [2013] 3 MLJ 179, p 210. 
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Choon Yow23  states that the burden of proof to certify that a man is a 
debtor falls on the petitioning creditor. 
A person is said to be committing an act of bankruptcy in any of 
the cases provided in Section 3 (1) IA, namely (a) conveyance or 
assignment of property to trustee for the benefit of creditor; (b) fraudulent 
conveyance, gift, delivery or transfer of property; (c) conveyance or 
transfer of property or creation of charge which would be void by law as 
a fraudulent preference if the person were adjudged bankrupt; (d) leaves 
or remains outside Malaysia; or departs from dwelling house or begins to 
keep house or closes place of business; or submits collusively or 
fraudulently to an adverse judgement or order for the payment of money, 
with the intention to defeat or delay the creditors; (e) execution of 
judgment against the person under process in an action or in any civil 
proceeding, issued by High Court, Session Court or Magistrate Court for 
an amount of at least one thousand ringgit, levied by seizure of his 
property; (f) self-filing of bankruptcy petition in High Court; (g) notification 
to creditor regarding suspension of payment of debt; (i) non-compliance 
to bankruptcy notice served by creditor; or (j) returning of officer charged 
with the execution of a writ of attachment or other process that the person 
was possessed of no property liable to seizure. 
 
3.2 Bankruptcy Petition 
Both the debtor and creditor(s) can file a bankruptcy petition. The 
debtor files a petition to indicate that he is unable to pay his debts and 
his petition shall be deemed an act of bankruptcy (Section 3 (1)(f) IA), 
therefore rendering the court to make a bankruptcy order (Section 7 (1) 
IA). There is no minimum amount to qualify the debtor’s petition (Khoo, 
2003).  
The creditor(s) is only entitled to file petition if the debtor owes him 
or them together at least RM50,000, the debt is a liquidated sum payable 
either immediately or at a certain future time, the act of bankruptcy has 
occurred six months before the presentation of the petition and the debtor 
is domiciled in Malaysia or within one year before the presentation of the 
petition has ordinarily resided or had a dwelling house or place of 
business in Malaysia or has carried on business in Malaysia or has been 
a member of a partnership carrying on business in Malaysia (Section 5 
(1) IA).  
The creditor’s petition shall be verified by affidavit and served to 
the debtor personally (Section 6 (1) IA) or by substituted service as 
 
23 [1989] 2 MLJ 258, p 260. 
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ordered by the court if the debtor has the intention to defeat, delay or 
evade personal service (Section 6 (1A) IA). At the hearing of the petition, 
the creditor shall provide proof of the debt, the act of the bankruptcy as 
well as the service of the petition if the debtor is absent. The court may 
make a bankruptcy order once the court is satisfied by the proofs (Section 
6 (2) IA).24 However, if the court is not satisfied with any one of the proof 
or convinced by the debtor that he is able to pay his debt, the court may 
dismiss the petition (Section 6 (3) IA). 
 
3.3 Bankruptcy Order 
The court may make a bankruptcy order on bankruptcy petition 
presented by creditor or debtor (Section 4 IA). The order shall be 
gazetted and advertised in the local newspaper (Section 13 IA). All the 
property of the bankrupt becomes divisible among the creditors and is 
vested in the Director-General of Insolvency (DGI). DGI is appointed as 
the receiver, manager, administrator and trustee of the properties 
(Section 8 (1)(b) IA). In pursuant to the order, DGI shall take possession 
of bankrupt’s property and also books of account, paper and document 
relating to his property (Section 8 (4) IA). This only takes away bankrupt’s 
possession of the property but not the ownership (Khoo, 2003). 
At the same time, the bankrupt shall file an affidavit containing his 
principal assets and liabilities (Section 8 (3) IA). After that, he shall 
present a statement of affairs, verified by the above mentioned affidavit, 
to layout the creditor(s)’ personal information and the securities held by 
them respectively, the cause of the insolvency, the date when he last 
balanced his accounts before becoming insolvent, the amount of his 
capital at the date of such balance after providing for all liabilities and 
making allowances for bad and doubtful debts, and any other information 
required by DGI (Section 16 (1) IA). Besides, DGI shall summon the first 
meeting of the creditors (Item 2, Schedule A IA) to consider whether a 
proposal for a composition or scheme of arrangement shall be 
entertained and the mode of dealing with the bankrupt’s property (Section 
15 (1) IA). 
After the submission of statement of the affair and first meeting 
among creditors (Section 17 (2) IA), DGI shall apply to the court to hold 
a public examination to examine the debtor’s conduct, dealing, and 
property. The power to order, conduct, and conclude the examination is 
vested in court (Section 17 IA). 
 
 
24 Re Tan Sri Kishu Tirathai [2008] 3 MLJ 72, p 79. 
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3.4 Composition or Scheme of Arrangement 
According to Lexis Practical Guidance: Malaysia Dispute 
Resolution (“Composition or Scheme,” n.d.), the composition or scheme 
of arrangement is a procedure which provides a debtor with an 
opportunity to propose a feasible scheme of payment to their creditors 
for the satisfaction of the outstanding debts. It may be put forward by the 
debtor after the bankruptcy order is made against him. The debtor 
submits a proposal for a composition or scheme of arrangement to DGI, 
who will summon the first meeting of the creditors (Item 2, Schedule A 
IA). In the first meeting, the creditors may resolve by a majority in the 
number of the creditors and at least three-fourth in value of the creditors, 
personally or by proxy (Item 15, Schedule A IA), to entertain such 
proposal by the debtor. Such resolution is referred to as “special 
resolution” (Section 18 (1) IA). If the special resolution to entertain the 
proposal was passed, a subsequent meeting will be convened where the 
proposed composition or scheme has to be confirmed by another special 
resolution (Section 18 (2) IA).  
After the proposed composition or scheme of arrangement has 
been confirmed by the creditors in the subsequent meeting, the bankrupt 
or the DGI may apply to the court to approve such composition or scheme 
(Section 18 (6) IA). During the hearing of the application, the court must 
take few considerations before approving a composition or scheme: the 
DGI’s report as to the terms of the composition or scheme, the conduct 
of the debtor and any objections which may be made by any creditor 
(Section 18 (8) IA). 
At conclusion of the hearing, if the court is of the opinion that the 
terms of the composition or scheme are not reasonable or are not 
calculated to benefit the general body of creditors, and in any case, which 
the court is required under the IA to refuse a bankrupt his discharge, the 
court shall refuse to approve a composition or scheme. It also may be 
refused if the court is justified by any facts to refuse, qualify or suspend 
the discharge (Section 18 (9) IA). According to the ruling in the case of 
Re Yeo Jin Guat,25 the court is not bound to approve a composition 
merely because the majority of the creditors have voted for it. Instead, 
the court has to consider the public policy as a whole in exercising the 
discretion to approve or reject the composition. In this case, the bankrupt 
had contracted a high amount of debt without having any reasonable 
grounds of expectation of being able to repay the debt. Subsequent to 
the bankruptcy declaration, the bankrupt proposed composition of the 
 
25 [1953] 1 MLJ 134. 
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arrangement of 15%, which was, in the opinion of the DGI, undoubtedly 
low. However, since the composition was approved by the majority in 
creditors’ meeting, the DGI viewed it as favourable to the creditors and 
therefore did not object it. Nevertheless, the composition was rejected at 
the stage of approval by High Court, on the ground of “the very small 
dividend proposed, the extent of the liabilities and the conduct of the 
bankrupt when contracting the debt”. On appeal, the Court of Appeal 
dismissed the suit too, on the ground of public policy. The court held that 
despite the majority vote for the composition, in view of the bankrupt’s 
deplorable conduct from the point of view of commercial morality and his 
apparent unreadiness to be relieved from the consequences of 
bankruptcy, the composition must be rejected.  
If the composition or scheme is approved by the court, it becomes 
binding on all creditors (Section 18 (11) IA). Subsequently, the court may 
make an annulment order against the bankruptcy order and vest the 
property back in the bankrupt or any person appointed by the court on 
certain terms and conditions (Section 18 (10A) IA).  
 
3.5 Distribution of Dividends  
After the adjudgment of bankrupt, DGI shall declare and distribute 
the estate and dividends among the creditors that have proved their debt 
as soon as possible (Section 62 (1) IA). Each phase of dividend shall be 
declared and distributed at intervals of not more than twelve months from 
the prior distribution (Section 62 (3) IA). Upon the declaration, DGI has 
to send notice to creditor showing the amount of dividend and payment 
method (Section 62 (5) IA). After the payment of the dividend is made, 
DGI is discharged from all liabilities regarding the payment (Section 62 
(7) IA).  
As for creditors who have not proved their debt, DGI shall send 
reasonable notice to them prior to the commencement of declaration and 
distribution (Section 62 (4) IA) as well as a final dividend (Section 66 IA). 
If the creditors have afterwards proved themselves, they are entitled to 
their share of dividend before the money is used for future dividend but 
they cannot interfere with the declaration before their clarification 
(Section 65 IA). 
 
3.6 Discharge of Bankruptcy  
The discharge of bankruptcy releases the bankrupt from all debts 
provable in the bankruptcy (Section 35 IA). There are three methods of 
discharging the bankruptcy, namely discharge by court, discharge by 
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DGI, and automatic discharge. Firstly, a bankrupt may at any time apply 
to the court for an order of discharge (Section 33 (1) IA). On hearing, the 
court shall consider the DGI’s report as to the bankrupt’s conduct and 
affairs, and may hear any creditor (Section 33 (9) IA) to determine either 
to grant or refuse the application or suspend the order of discharge 
(Section 33 (3) IA). The case of Re Mohana Sundari d/o M Subramaniam; 
ex p United Prime Corp Bhd26 affirmed that when a bankrupt apply to 
court for a discharge from bankruptcy, the court should take into account 
and consider the following factors: (a) the report of the DGI as to the 
bankrupt’s conduct and affairs including the bankrupt’s conduct at the 
time of the bankruptcy proceedings; and (b) the cause of the bankrupt’s 
insolvency, the bankrupt’s conduct relevant to his bankruptcy, the 
conduct of the bankrupt subsequent to his insolvency, interests of the 
public at large and commercial morality.  
Secondly, DGI may issue a certificate discharging a bankrupt from 
bankruptcy (Section 33A (1) IA). This is only viable after five years has 
lapsed since the date of the bankruptcy order (Section 33A (2) IA). 
Further, the DGI’s discretion to discharge is subject to the opinion of 
creditors (Section 33A (1) & 33B IA). If the creditor(s)’ objection is 
rejected by the DGI, he may apply to the court to stop the DGI from 
issuing the certificate of discharge (Section 33B (4) IA). The court may, 
after hearing the DGI and the bankrupt (Section 33B (5), either dismiss 
the application or prohibit the issuance of a certificate for a period of two 
years (Section 33B (6) IA). However, according to the case of Asia 
Commercial Finance (M) Berhad v. Bassanio Teo Yang,27 the power 
granted under subsection (6) is merely the power to delay the discharge 
of a bankrupt. Furthermore, according to the case of Re: Endon 
Tamseran; Ex-Parte: Parkash Singh Wasawa Singh,28 the court cannot 
extend the order prohibiting the DGI from issuing a certificate to 
discharge the bankrupt for more than two years. Referring back to the 
Asia Commercial Finance case, in exercising the power to delay the 
discharge, the court should, save for exceptional reasons, be slow to 
substitute its own views as to how that discretion should be exercised as 
that duty has been entrusted to the DGI by the Parliament. The court 
should be mindful that this is not an application under Section 33 where 
the court has the sole power to determine whether a bankrupt should be 
discharged. This case suggested that the court should only interfere if 
there is clear cut abuse of Section 33A. The example of clear cut abuse 
 
26 [2004] 5 MLJ 227, p 232. 
27 [2009] MLJU 313. 
28 [2009] 8 CLJ 379, p 383. 
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is when the DGI allows a discharge where the bankrupt had obtained 
huge loans with no intention of paying them back or where the bankrupt 
is maintaining an extravagant lifestyle beyond his reported income or 
where he has continued to be reckless in his financial affairs.  
Thirdly, a bankrupt is discharged automatically from bankruptcy 
on the expiration of three years from the date of the submission of the 
abovementioned statement of affairs, provided that the bankrupt has 
achieved amount of target contribution of his provable debt and the 
bankrupt has complied with the requirements to render account of money 
and property to DGI (Section 33C (1) IA). This is a new discharge method 
introduced by Bankruptcy (Amendment) Act 2017 (Act 1534). The 
creditor(s) may object to the automatic discharge by applying for an order 
from the court to suspend the discharge. Notably, the objection is limited 
to the grounds of commitment of offence under IA or Section 421, 422, 
423 or 424 of the Penal Code relating to fraudulent disposition or 
concealment of property to prevent distribution to creditors by bankrupt; 
the resultant prejudice of the administration of the bankrupt’s estate; or 
the failure of bankrupt to co-operate in the administration of estate 
(Section 33C (4) IA). Upon the application of suspension, the court may, 
after hearing the DGI and the bankrupt (Section 33C (6) IA), either 
dismiss the application and approve the discharge; or suspend the 
discharge for a period of two years (Section 33C (7) IA). If the automatic 
discharge is suspended, the bankrupt shall continue to fulfil his duties 
and obligations for another two years. He would be discharged 
automatically at the end of the two years’ period (Section 33C (8) IA). On 
the other hand, if the automatic discharge is not objected or the 
application to suspend is dismissed, the DGI shall issue the certificate of 
automatic discharge (Section 33C (9) IA).  
 
3.7 Annulment of Adjudication 
According to Section 105 (1) IA, if the court is of the opinion that 
the debtor ought not to be adjudged bankrupt; or the court is satisfied that 
the debtor has already settled the debt; or the bankruptcy proceeding is 
pending for distribution of estate and ought to take place in Singapore, 
the court may annul the bankruptcy order. All previous acts done by DGI 
or court shall be valid but the property of the debtor shall vest in an 
appointed person by the court; or the debtor himself on terms and 
conditions (Section 105 (2) IA). 
 
4.0 Changes via the Bankruptcy (Amendment) Act 2017 
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Malaysia bankruptcy law has undergone some important changes 
by the Bankruptcy (Amendment) Act 2017 (Act A1534) (BAA) which was 
gazetted on 18th May 2017. The amendment provides three new 
provisions and seven modifications. Remarkably, the amendment has 
changed the name of the statute from Bankruptcy Act 1967 (BA) to 
Insolvency Act 1967 (IA). The comparison between the BA and IA is 
incorporated in Table 1 below.  
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Table 4 : List of Changes through Amendment to Malaysian Bankruptcy Act  
 
 
Bankruptcy Act 1967 Insolvency Act 1967 
Name Bankruptcy Act 1967 Insolvency Act 1967 
Rescue 
Mechanism 
None Voluntary Arrangement 
Stricter 
Requirements 
for Service of 
Bankruptcy 
Papers      
 
Section 3 (2) & 6(1): A 
bankruptcy notice shall 
be in the prescribed 
manner and shall state 
the consequences of 
non-compliance 
therewith and shall be 
served in the prescribed 
manner. 
• The words ‘in the prescribed 
manner’ are substituted by 
the words ‘personally to a 
debtor’.  
• Substituted service by the 
court for a debtor with the 
intention to defeat, delay or 
evade personal service.  
 
Threshold for 
bankruptcy 
RM 30,000 RM 50,000 
Single 
bankruptcy 
order 
None Single bankruptcy order in place of 
receiving and the adjudication order. 
Social 
Guarantor 
Bankruptcy proceeding 
against social guarantor 
was allowed. 
Absolute prohibition to bankruptcy 
proceeding against the social 
guarantor. 
Other 
Guarantors 
No restriction on 
bankruptcy petition to 
any guarantor. 
Leave from the court is mandatory for 
bankruptcy action against the 
guarantor. 
New list of 
bankrupts to 
be allowed 
discharge 
No restriction on the 
objection of discharge by 
creditors 
Creditors are prohibited to object to 
the discharge of social guarantor; 
disabled person; deceased bankrupt 
and bankrupt suffering a serious 
illness. 
Automatic 
Discharge 
None. Discharge could 
only be executed by court 
or DGI. 
Automatic discharge after three years 
of the bankruptcy. 
Insolvency 
Assistance 
Fund 
None Establishment of the Insolvency 
Assistance Fund for the betterment of 
the administration and proceedings 
relating to bankruptcy. 
 
4.1 Change of Name: Bankruptcy Act 1967 to the Insolvency Act 1967 
By virtue of Section 4 of BAA, the word “bankruptcy” in BA is 
substituted by the word “insolvency” hence changing the name of the Act 
from Bankruptcy Act 1967 to Insolvency Act 1967. Section 5 of BAA 
provides that all references to BA shall be construed as references to IA 
after the commencement of operation of the amendment act. The use of 
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the term insolvency may cause slight confusion in future due to the use 
of the term “insolvency practitioner” in Companies Act 2016 to describe 
an entity whose main role is to advise  company directors while the term 
“insolvency” will now also refer to the bankruptcy of individuals (Lee Shih, 
2016). 
4.2 Introduction of the Rescue Mechanism: Voluntary Arrangement 
Section 8 of BAA added a new pre-bankruptcy rescue mechanism 
known as voluntary arrangement into the law, as reflected by the addition 
of Sections 2A to 2Q into IA. The voluntary arrangement means a 
composition in satisfaction of a debtor’s debt or a scheme of arrangement 
of debtor’s affairs (Section 2A IA). It provides the debtor with an 
opportunity to rearrange his debts with his creditors at any time before 
he is adjudged bankrupt (Section 2C (1) IA).  
A debtor who intends to propose a voluntary arrangement shall 
appoint a nominee registered with DGI (Section 2F (1) IA) to supervise 
and implement the voluntary arrangement (Section 2C (2)(a) IA). The 
nominee could be a chartered accountant, an advocate and solicitor or 
such other person to be determined by the Minister upon the 
recommendation of DGI (Section 2G (1)(a) IA). The debtor then files a 
court application for an interim order of voluntary arrangement (Section 
2C (2)(b) IA). The interim order will only last for 90 days and cannot be 
extended (Section 2D (3) IA). 
The interim order will grant protection by prohibiting all legal 
proceedings against the debtor except with permission from the court 
(Section 2E IA). Within the 90-days interim period, the nominee will hold 
a meeting with the creditors to secure their approval for the voluntary 
arrangement (Section 2I (1) IA) by special resolution (Section 2I (3) IA). 
If the approval is obtained, it will then bound on all the creditors and the 
debt shall be arranged accordingly (Section 2K (1) IA). If the creditors 
have declined to approve the debtor’s proposal, the court may set aside 
the interim order (Section 2J (2) IA) and the debtor would be returned to 
his initial position which is subject to the risk of being filed a bankruptcy 
petition.  
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4.3 Stricter Requirements for Service of Bankruptcy Papers 
In Section 3 (2) of BA, the bankruptcy notice shall be served ‘in 
the prescribed manner’. Section 9 of BAA amended the phrase to 
‘personally to a debtor’ and insert after subsection (2) the subsections of 
2A, 2B, and 2C which the creditors may apply to the court for a 
substituted service provided that he proves to the satisfaction of the court 
that the debtor has the intention to defeat, delay or evade personal 
service and leaves or stay away from Malaysia or absents himself from 
his home or place of business. Section 13 (b) of BAA provides the same 
to amend the service procedure of creditor’s petition at Section 6 of IA. 
 
4.4 Higher Threshold for Bankruptcy: RM50,000.00 instead of 
RM30,000.00 
Before the amendment, a creditor cannot present a bankruptcy 
petition against a debtor unless the aggregate amount of debts amounts 
to RM30,000 (Section 5 (1)(a) BA). Section 12 (a) BAA amended the 
amount to a higher threshold at RM50,000. It means that a petition 
founded on a sum below RM50,000 would be dismissed. 
In the case of Re Mat Shah, ex parte Raghbir Singh,29 the court 
had to consider whether a bankruptcy petition, pursuant to a bankruptcy 
notice, which had included illegal interest ought to be entertained or not. 
With the sum reduced below the statutorily permitted amount and when 
the illegal interest now eliminated, the court had no recourse but to 
dismiss the bankruptcy petition (Lexis Nexis, 2015). 
 
4.5 Single Bankruptcy Order 
BAA introduces single order for bankruptcy, i.e. the bankruptcy 
order (Section 4 IA), to replace the separated receiving orders (Section 
4 BA) and adjudication orders (Section 24 BA). The purpose of receiving 
orders is to protect the debtor’s property by vesting it into DGI while 
adjudication orders serve to declare the state of bankruptcy. The 
previous position under BA allowed for a composition or scheme of 
arrangement to be put forward to the creditor during any of the two 
stages, namely: after receiving order is made against the debtor (Section 
15 (1) BA) and after an adjudication order is made against the debtor 
(Section 26 (1) BA). In the amended bankruptcy regime, the scheme of 
arrangement can only be put forward after a bankruptcy order is made 
against the debtor (Section 15 (1) IA). The previous position where the 
 
29 [1981] 2 MLJ 159, p 159. 
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debtor is allowed to put forward a composition or scheme of arrangement 
during the receiving order stage is now replaced with the introduction of 
abovementioned voluntary arrangement (“Composition or Scheme,” 
n.d.).  
The debtor runs a higher risk if he or she makes the proposal for 
a composition or scheme of the arrangement after the bankruptcy order 
(“Composition or Scheme,” n.d.). This is because Section 18 (14) of IA 
allows any creditor, including those who have not proved their debt, to 
apply for the annulment of the composition or scheme and adjudgment 
of bankruptcy once the debtor at any time defaults on the fulfilment of 
composition or scheme of arrangement. 
 
4.6 No Bankruptcy on Social Guarantor 
A social guarantor is a person who does not profit and essentially 
provides a guarantee for a loan, scholarship or grant for education, a hire-
purchase transaction of the vehicle for personal or non-business use, and 
a housing loan transaction for the personal dwelling (Section 2 IA). 
Previously, Section 5 (3) of BA allowed for bankruptcy 
proceedings against a social guarantor if the creditor had exhausted all 
avenues to recover from the debtor. In the case of Hong Leong Bank Bhd 
v Khairulnizam Jamaludin,30 the issue was whether the appellant should 
have filed an ex parte application for leave to commence bankruptcy 
proceedings against the respondent, a social guarantor, before the 
appellant filed the bankruptcy notice or would the filing of an affidavit to 
explain all the steps taken against the hirer is enough to satisfy the 
requirement of Section 5 (3) of BA. The court held that by proving the 
exhaustion of all avenues to recover debts owed to the appellant by the 
hirer satisfied the requirement of Section 5 (3) of BA to commence the 
bankruptcy action against the social guarantor respondent. 
However, the law has changed where there will now be an 
absolute prohibition towards bankruptcy action against social guarantor 
(Section 12 (b) BAA). The Minister in the Prime Minister's Department 
Datuk Seri Azalina Othman, said that “there have been a lot of cases 
where social guarantors were made bankrupt. This is an improvement to 
the previous process and a system that is fairer to them” (Akil & Carvalho, 
2017). 
 
4.7 Other Guarantors 
 
30 [2016] 7 CLJ 335, p 346. 
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A new subsection (4) has also been inserted, by virtue of Section 
12 (b) & (c) of BAA, in Section 5 of IA to add protection for other types of 
guarantors (besides social guarantors). A creditor must obtain a leave of 
the court before commencing any bankruptcy action against a guarantor 
(Section 5 (3)(b) IA). To obtain leave, the creditor must satisfy the court 
that he has exhausted all modes of execution and enforcement including 
seizure and sale, judgment debtor summons, garnishment, bankruptcy 
or winding up proceedings to recover the debts owed by the principal 
debtor (Section 5 (4) & (6) IA). 
Under the old regime, creditors can take the easier and quicker 
route of going after the guarantors without taking any serious effort of 
going after the principal debtors or taking foreclosure proceedings or land 
and properties charged to them. Such a quick-fix remedy is no longer 
available after the amendment comes into force (Salleh Buang, 2017). 
 
4.8 New List of Bankrupts to be Allowed Discharge 
Under the old law, a creditor may object the discharge of 
bankruptcy by the DGI freely (Section 33B BA). However, Section 36 of 
BAA prohibits objection against the discharge of bankrupt who: was 
adjudged bankruptcy being a social guarantor; has a disability under the 
Persons with Disabilities Act 2008; or has passed away; or is suffering 
from a serious illness certified by a Government Medical Officer. These 
new humanizing elements are now contained in the new subsection (2A) 
of Section 33B of IA. 
 
4.9 Automatic Discharge 
Section 33C has been inserted into the law by virtue of Section 37 
of BAA to provide an automatic discharge of bankrupts. The procedure 
for automatic discharge has been laid down in detail in the above 
paragraph. The highlight-worthy point at this part is the suspension of 
automatic discharge. The BAA by its wordings suggests that the 
automatic discharge after a suspension of two years is conditional upon 
the due fulfillment by the bankrupt of his duties and obligations during 
that period. After the 2-year period, there is no literal automatic discharge 
and it is up to the DGI to commence fresh proceedings for the issue of a 
certificate of discharge (which may be objected to by the creditors) 
(Padasian, 2017).  
The Malaysian Courts have had opportunities to consider the 
factors that have to be taken into account when dealing with challenges 
to an application for the issue of a certificate of discharge. The cases 
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below may provide helpful guidance by way of analogy for the issuance 
of a certificate of automatic discharge by DGI (Padasian, 2017).    
In Re Benny Ong Swee Siang; Ex p United Overseas Bank 
(Malaysia) Bhd,31 the High Court held that the DGI does not have an 
absolute discretion to issue the certificate of discharge and his discretion 
must be exercised reasonably and with due consideration as demanded 
by public interest, reason and justice. A contrary view has been laid down 
in other cases, for instance, in Re Endon Tamseran; Ex P Parkash Singh 
Wasawa Singh,32 where the High Court held that the DGI has practically 
unfettered discretion in dealing with an application for the issuance of 
such certificate. However, the view in Re Benny Ong Swee Siang is to 
be preferred as the DGI is prevented to judge based on his sole opinion 
or even prejudice against either party, but his decision is subject to public 
interest, reason, and justice. 
In Maybank Finance Bhd v Lee Kee Sen,33 the High Court ruled 
that the DGI has the burden of justifying that the discharge is warranted 
and just in the circumstances of the case.  It depends on whether a 
delicate balance could be achieved between the interests of the bankrupt 
to free him from the chains of bankruptcy and the right of the creditors to 
receive the judgment sum. This is consistent with the pronouncements of 
the Court of Appeal in the case of Lim Hun Swee v Malaysia British 
Assurance Bhd & Ors and Other Appeal34 where it held that although in 
an appropriate and deserving case, a bankrupt may be discharged from 
his bankruptcy; he should not be discharged at the expense 
of commercial morality and public perception on bankruptcy law in the 
country. In allowing a discharge, the court must be very cautious in 
balancing between the interest of the bankrupt as an individual and the 
interest of the public and commercial reality at large. In the case of Public 
Bank Bhd v Choong Yew Wah,35 the court also cautioned that society at 
large must not be given the impression that being bankrupt is not a 
serious matter.  
Although the cases of Lim Hun Swee and Public Bank both dealt 
with the conventional applications to the court for a discharge, the Court 
of Appeal’s pronouncements is arguably applicable to an application for 
the issuance of a certificate of automatic discharge. In the context of the 
amendment, the DGI’s discretion will still have to be exercised according 
 
31 [2016] 3 CLJ 1001, p 1006. 
32 [2009] 8 CLJ 379, p 385-386. 
33 [2014] 10 CLJ 543, p 544. 
34 [2010] 8 CLJ 680, p 697. 
35 [2014] 5 CLJ 695, p 705-706. 
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to the established principles at both stages of the process: (a) when 
deciding whether to issue a notice of discharge; and (b) when responding 
to a proposed automatic discharge. 
 
4.10 New Insolvency Assistance Fund 
Section 48 BAA also introduces a new provision of Section 77A 
to provide for the establishment of the Insolvency Assistance Fund (IAF). 
The IAF is administered and controlled by the DGI to achieve the 
betterment of the administration and proceedings relating to bankruptcy 
(Lee Shih, 2016). The IAF consists of the profit of the investment of 
surplus fund under Section 77 of IA and all costs, fees, charges and 
money recovered by the DGI in any proceedings taken under the IA, in 
which money from the IAF was applied (Section 77A (2) IA). This new 
provision conferred upon DGI the power to apply the fund to pay the cost 
and expenses of advocates in any proceeding related to bankrupt’s 
estate as well as the expenses in the administration of the estate (Section 
77A (3) IA). 
 
4.11 Applicability of the Amendment 
Except for the amendments related to prohibited objections to the 
discharge of a bankrupt which have retrospective effect, the IA is only 
applicable to debtors, except social guarantor, who has been adjudicated 
bankrupt after the BAA has taken force. All proceedings, actions or other 
related matters pending under the original BA will be continued or 
concluded under BA as it stood before the IA came into operation 
(Section 60 BAA). 
 
5.0 Bankruptcy Law in Singapore  
The bankruptcy law in Singapore is governed by the Bankruptcy 
Act (Chapter 20). Singapore’s bankruptcy regime started with the 
Bankruptcy Ordinance 1888 when Singapore was part of the British 
Straits Settlement (Tan & Loh, 2001). The Ordinance was enacted based 
on the English Bankruptcy Act 1883. For 107 years, the structure and law 
established by the Ordinance remained intact. In 1995, substantial 
amendments were made to the old bankruptcy law in order to keep pace 
with the social and economic developments in Singapore and it is 
renamed to Bankruptcy Act (Chapter 20).  
 
5.1 Bankruptcy Proceedings in Singapore 
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This brief proceeding of Singapore bankruptcy law has been laid 
down in Part VI of Bankruptcy Act (Chapter 20). The court having 
jurisdiction in bankruptcy cases is the High Court.36 The judiciary 
presides over pre-insolvency court applications and makes the relevant 
insolvency orders (bankruptcy order for individual insolvency and 
company winding-up order for corporate insolvency). Its role is very much 
reduced subsequently as the administrator would be appointed to 
administer the insolvency estates.  
 
5.2 Bankruptcy Application 
In Singapore, a debtor can file a bankruptcy application by 
himself37 or be filed a bankruptcy application by the creditor(s).38  A 
petitioning creditor or debtor can begin bankruptcy application if the 
debtor: is domicile in Singapore; owns property in Singapore; ordinarily 
resides in or operates a business in Singapore within a year of the 
application;39 and owes a sum of money exceeding SGD15,000 with the 
debt is a liquidated sum payable to the creditor immediately and unable 
to repay the debt. 40 
The presumption of inability to pay is based on some criteria. If 
the situation satisfies court with the following criteria, the petition will be 
approved: the debtor fails to comply with a statutory demand for the debt 
to be paid; the debtor fails to fulfil a court order to pay the debt; the debtor 
flees from the country to avoid paying the debt; or the Official Assignee 
(OA) certifies that the debtor cannot pay the debt.41 
However, in cases where a debtor has less than SGD100,000 in 
unsecured debts,42 he may be able to avoid bankruptcy by entering into 
a Debt Repayment Scheme administered (DRS) by the OA.43 He could 
work out a method to repay the debt within a fixed period of time not 
exceeding five years.44 When the debtor meets his financial obligations 
under the DRS, he will be released from his debts and have a fresh start 
thereafter.45 The process is portrayed in Figure 1 below. 
 
36 Section 3 Bankruptcy Act (Chapter 20). 
37 Ibid, Section 58(1)(a). 
38 Ibid, Section 57(1)(a). 
39 Ibid, Section 60(2)(a). 
40 Ibid, Section 61(1). 
41 Ibid, Section 62. 
42 Ibid, Section 56B(2A). 
43 Ibid, Section 56E(2). 
44 Ibid, Section 56H(6)(b); Section 56E, Section 56F, Section 56G, Section 56H, Section 56I and 
Section 56J. 
45 Ibid, Section 56N(1). 
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Figure 1 : The Debt Repayment Scheme of Singapore Insolvency Office 
(2017) 
5.3 Bankruptcy Order 
A hearing will be held after the filing of the bankruptcy application. 
46 A bankruptcy order will be made against the person who is adjudged 
bankrupt pursuant to the hearing. 47 The property of the bankrupt shall 
vest in the OA and become divisible among his creditors.48 The bankrupt 
shall submit a statement of affairs49 concerning his debts, assets, and 
liabilities to OA.50 The bankrupt shall also submit an account of money 
and property for his necessary expenses. 51 On the other side, the OA 
shall determine the bankrupt’s monthly contribution and target 
 
46 Section 65(1) & 67 (1) Bankruptcy Act. 
47 Ibid, Section 75. 
48 Ibid, Section 76(1)(a)(i). 
49 Ibid, Section 81(1). 
50 Ibid, Section 81(3). 
51 Ibid, Section 82(1). 
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contribution in respect of the bankruptcy. 52 Being vested with the 
bankrupt’s property, the OA has the right to take possession, 53 seize54 
and sell off the bankrupt’s property.55 The OA shall afterwards declare 
and distribute the dividend among creditors who have proved their 
debts.56  
 
5.4 Discharge and Annulment 
The bankrupt may make an offer of composition or a scheme of 
arrangement to pay his debts pursuant to the bankruptcy order. 57 If the 
offer is accepted by the creditors, the bankrupt is discharged from 
bankruptcy and the bankruptcy order would be annulled. 58 Otherwise, if 
the debts have been fully repaid, the bankrupt can then apply to the court 
for annulment of his bankruptcy status.59 The discharge would release the 
bankrupt from all his debt. 60 
 
6.0 Changes via Bankruptcy (Amendment) Act 2015 
Ever since the enactment of Bankruptcy Act (Chapter 20), the Act 
has undergone three major amendments in 1999, 2009, and 2015. The 
latest transformation in 2015 which came into effect on 1st August 2016 
is described as “more rehabilitative for bankrupts and encourage 
creditors to exercise financial prudence when extending credit” 
(“Changes to Singapore’s Bankruptcy Framework,” 2016). There were 
five significant amendments as below. 
 
6.1 Increased Debt Threshold 
The minimum debt for initiating a bankruptcy proceeding has been 
increased from SGD10,000 to SGD15,000.61 Taking into effects the 
inflation over the intervening years, the policy rationale for this reform is 
to encourage debtors and creditors to resolve debts without going 
through the formal bankruptcy procedure. It is anticipated that the 
increment in the threshold on its own is not likely to cause any major 
 
52 Ibid, Section 86A(1)(a), Section 108A. 
53 Ibid, Section 107. 
54 Ibid, Section 108. 
55 Ibid, Section 111. 
56 Ibid, Section 117(1). 
57 Ibid, Section 95(1). 
58 Ibid, Section 95A(1). 
59 Ibid, Section 123(1)(b). 
60 Ibid, Section 127. 
61 Section 61(1)(a) Bankruptcy Act; Section 13(b) Bankruptcy (Amendment) Act 2015. 
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impact or significant difficulty in the debt recovery process engaged by 
the creditors (Singapore Bankruptcy Amendment, 2016). 
When the bankruptcy debt threshold was last revised to 
SGD10,000 in 1999, this figure was equivalent to the 36th to 40th 
percentile of the average annual household income per household 
member amongst resident employed households, and the 10th percentile 
of full-time employed residents aged 21 years and above. By 2012, these 
figures have increased to around SGD18,000 and SGD13,000, 
respectively. Therefore, the debt threshold is set at SGD15,000, which is 
the midpoint of the two benchmarks (Summary of Key Reforms, n.d.). 
 
6.2 Discharge framework 
Bankruptcy administration is often lengthy because there are no 
statutorily mandated exit points for bankrupts to be discharged. This 
prolonged period of bankruptcy is a detriment to the creditors. The new 
regime introduces a framework with clear exit points and time frame for 
discharge. The timeline for discharge differs between first-time bankrupt 
(between 3 to 7 years) and a repeat bankrupt (between 5 to 9 years).62 
This provides greater certainty in bankruptcy resolution. It also 
facilitates rehabilitation and debt repayment on the part of the bankrupt. 
Bankrupts are able to form a repayment plan. Accordingly, creditors are 
more likely to obtain a recovery on their debts with the more fixed regime 
and monetary markers. The key consideration in assessing a bankrupt’s 
eligibility for discharge is whether he has paid his “target contribution” in 
full, which is determined based on the bankrupt’s earning potential 
(Changes to Singapore’s Bankruptcy Framework, 2016). Bankrupts who 
pay their target contributions in full prior to discharge will have their 
names removed from the public register five years after discharge, while 
those who fail to do so will have a permanent record of their bankruptcy 
on a public register.63 The new discharge framework is reflected in Figure 
2 below. 
 
6.3 Proof of Debt 
After the creditors file the petition, there is a four months period 
for them to file their proof of debt promptly.64 If the creditors fail to file it 
within the period, they will be excluded from the benefit of any 
distributions made from the bankrupt’s estate (Insolvency Office, n.d.). 
 
62 Section 125(2) of Bankruptcy Act; Section 42 Bankruptcy (Amendment) Act 2015. 
63 Section 163(1C) Bankruptcy Act; Section 58(a) Bankruptcy (Amendment) Act 2015. 
64 Section 88A(2) Bankruptcy Act; Section 27 Bankruptcy (Amendment)Act 2015. 
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The creditors may apply to court65 or OA66 if the extension of time is 
needed.  
 
Figure 2 : New Differentiated Discharge Framework for Bankrupts in 
Singapore Ministry of Law Singapore (n.d) 
6.4 Expedited Bankruptcy Application 
After a statutory demand for payment has been issued to a debtor, 
the creditor will no longer have to wait for a 21-day period to lapse before 
filing a bankruptcy application. However, the creditor must show a 
serious possibility that the debtor's property or its value will be 
significantly diminished before the 21-day period ends.67 This 
amendment allows creditors to take steps to preserve assets available 
for distribution at an earlier stage, such as the appointment of interim 
receivers and/or activate other statutory restrictions against dispositions 
of and execution against the debtor’s property (Indranee Rajah, 2015). 
However, even if an expedited application is made, the bankruptcy order 
will only be made upon the expiry of the 21-day period so as to allow 
 
65 Section 88A(3) Bankruptcy Act; Section 27 Bankruptcy (Amendment) Act 2015. 
66 Section 88A(4) Bankruptcy Act; Section 27 Bankruptcy (Amendment) Act 2015. 
67 Section 63A Bankruptcy Act; Section 14 Bankruptcy (Amendment) Act 2015. 
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sufficient time for the debtor to settle or set aside the statutory demand.68
  
 
6.5 Mandatory Appointment of Private Trustee for Institutional 
Creditor  
The new amendment has mandated the appointment of a private 
trustee if the creditor making the bankruptcy application is an institutional 
creditor or a subsidiary of an institutional creditor, or the debt 
when incurred was payable to an institutional creditor or its subsidiary.69 
“Institutional creditors” are banks and finance companies regulated by 
the Monetary Authority of Singapore (MAS) or business undertakings 
having an annual sales turnover of more than SGD100 million and with 
more than 200 employees.70 
The new provisions seek to save considerable public resources 
as currently, the OA acts as trustee in over 99% of bankruptcies, 
notwithstanding that around 60% of bankruptcies are brought by 
institutional creditors who have the resources to bear the costs of the 
administration of the bankrupt’s estate (Note on a More Rehabilitative 
Framework, 2015). If the creditor initiating the bankruptcy is an individual, 
a small business, or the bankrupt himself, the OA will continue to be a 
trustee in administration. Such a regime aims to incentivize institutional 
creditors to undertake better risk assessments before granting credit 
(More Rehabilitative Bankruptcy Framework, 2016). 
 
 
7.0 Comparative Analysis between the Amended Bankruptcy 
Regimes 
The amendments in both countries as discussed above bring 
significant changes in bankruptcy laws.  For the purpose of this paper, 
this section conducts the comparative analysis between the amendments 
of two legal frameworks, particularly on the aspects of rescue 
mechanism, the threshold for bankruptcy, discharge from bankruptcy, 
and examination of debtor. The similarities and differences between both 
countries are shown in Table 2 and 3.  
 
7.1 Rescue Mechanism 
 
68 Section 65(1A) Bankruptcy Act; Section 15 Bankruptcy (Amendment) Act 2015. 
69 Section 33(1A)(b) Bankruptcy Act; Section 6(b) Bankruptcy (Amendment) Act 2015. 
70 Section 33(3) Bankruptcy Act; Section 6 Bankruptcy (Amendment) Act 2015. 
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As a reflection to the international standard practice among 
developed countries such as United Kingdom and Singapore, a new pre-
bankruptcy rescue mechanism called the "voluntary arrangement" had 
been introduced into Malaysia IA. According to Azalina Othman, this is a 
government rescue mechanism to prevent more individuals from being 
declared bankrupts. It is also an opportunity for the debtor to settle his 
debt with the creditor based on the scheme agreed by both parties 
(Voluntary Arrangement, 2017). In Singapore, a similar mechanism has 
long stood as a Debt Repayment Scheme (DRS). It functions to seek a 
win-win outcome for both the debtor and his creditor. A debtor could 
resolve their debt within a fixed period of time while the interest of 
creditors against the debt is adequately safeguarded (Insolvency Office, 
2017). Despite the difference in name, voluntary arrangement and DRS 
are a similar mechanism to rescue debtor from the verge of being 
adjudged bankrupt. 
 
7.2 Threshold for Bankruptcy 
Both the bankruptcy thresholds have been increased. In Malaysia, 
the amount has been increased from RM30,000.00 to RM50,000.00. 
Azalina Othman was reported to have said that this increment gives more 
protection to debtors especially guarantors who are in the predicament 
due to banks and other financial institutions coming after them over the 
non-payment of loans taken by the original borrower (Azalina, 2016). On 
another hand, in Singapore, the new amendment increases the debt 
threshold for bankruptcy from SGD10,000 to SGD15,000. This increment 
encourages both debtors and creditors to resolve debts below the 
threshold, without resorting to formal bankruptcy procedure (Yasmin, 
2016). 
 
7.3 Discharge from Bankruptcy 
The main difference between the bankruptcy law in Malaysia and 
that of Singapore is the process of discharge from bankruptcy. In 
Malaysia, the new amendment sees an automatic discharge after three 
years for anyone declared as bankrupt. This is claimed as one of the 
major changes that could significantly reduce the burden on debtors 
declared bankrupt due to their own borrowings, and that of guarantors for 
loans taken by others (Azalina, 2016).  
However, there is no automatic discharge in Singapore. This is a 
tactic of the Singapore government to warn its citizen to avoid from 
getting into bankruptcy (Insolvency Office, n.d.). According to Sections 
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124 and 125 of the Bankruptcy Act (Chapter 20), a debtor can only be 
discharged from bankruptcy order by court or certificate of OA only. The 
OA shall not issue a certificate of discharge unless a period of at least 3 
years has lapsed since the date of commencement of the bankruptcy71 
and the debts do not exceed SGD100,000 or such other sum as may be 
prescribed.72  
 
7.4 Examination of Debtor 
Public examination is the oral examination of an individual on oath 
in an open court. It may be held at any time before a bankrupt’s discharge 
or the dissolution of a company in a winding up. There are two main 
reasons for holding a public examination, which is to enforce an 
individual’s attendance or co-operation on or with the DGI or OA and as 
an aid to the DGI or OA’ enquiries such as the discovery of asset (Public 
Examination, 2007). 
In Malaysia, the examination is compulsory for the debtor. 
Debtors are obliged to attend the proceeding and his conduct, dealing, 
and property be examined (Section 17 (1) IA). According to RE: Goh Wai 
Kah; Ex-P: Tan Lay Lee,ii the function of public examination is to 
determine what asset the debtor must settle towards the creditor. The 
power for the court to grant the order to DGI is in Section 16 of the Court 
of Judicature Act 1964. Under Section 17 (1) of IA, the court has a 
discretionary power to direct the public examination to be conducted in a 
modified manner.  
The public examination in Singapore is not compulsory and will 
be held on the application of the OA or creditor according to Section 83 
(1) of Bankruptcy Act. It can take place anytime after adjudgment and 
before the discharge of the bankruptcy. Apart from the public 
examination, there is an alternative and easier way called Examination 
of Judgment Debtor, which is a system in State Courts of Singapore to 
assist litigants-in-person in proceedings to determine what asset is 
available to pay off the debts. The Examination of Judgment Debtor can 
take place after a civil action is filed in court. The creditor may apply by 
summons for the debtor to be examined on oath in order to determine 
what assets are available to satisfy the judgment debt. Before the hearing 
of the summons, the creditor has to serve the debtor with the court order 
requiring the debtor to attend to court on a certain date for the hearing. 
This court order will also enclose a questionnaire where the debtor is 
 
71 S125(2)(a) Bankruptcy Act. 
72 Ibid, S125(2)(b). 
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required to fill up and the court will also state a list of documents which 
the debtor has to provide in support of his answers stated in the 
questionnaire. After completing the questionnaire, the debtor should 
serve the completed questionnaire on the creditor’s solicitor prior to the 
court hearing. The solicitor may examine him further at the hearing in 
court in relation to the assets. If he absents at the hearing, there are legal 
provisions for committal proceedings to send him into prison (Civil Justice 
Division, n.d.).  
 
Table 5 : Similarities between Malaysia and Singapore Bankruptcy Law 
 Malaysia  Singapore 
Rescue Mechanism Named as voluntary 
arrangement 
Named as Debt Repayment 
Scheme 
Threshold for bankruptcy 
(Creditor’s petition) 
Increased from RM30k to 
RM50k 
Increased from SGD10k to 
SGD15k 
 
  
MALAYSIAN JOURNAL OF CONSUMER AND FAMILY ECONOMICS 
188 
 
Table 6 : Differences between Malaysia and Singapore Bankruptcy Law  
 Malaysia Singapore 
Discharge  Automatic discharge after 3 
years subject to fulfillment 
of conditions 
No automatic discharge, can 
only discharge by application 
to court/Official Assignee  
Public examination of 
debtor 
Compulsory  
Conducted by DGI 
Not compulsory  
Conducted by Official 
Receiver 
Alternative - Examination of 
Judgement Debtor  
 
8.0 Conclusion 
The purpose of the bankruptcy proceeding is to provide an orderly 
regime for the resolution of unpaid debts and balances the interests of 
debtors, creditors, and society in ensuring that bankrupts are held 
accountable for their debts as well as allowing bankrupts a fresh start in 
their financial matters after a reasonable period. 
In the Malaysian context, the former BA was creditor-oriented 
which formally and practically concerned with maximizing the returns of 
the creditors and protecting creditors’ interests (Kamarul, 2006). Viewing 
the fact from another perspective, one could see that the law was harsh 
to the debtor. The amendment was introduced to provide for more 
humanely treatment to the debtor. Among others, the increment of debt 
threshold is expected to reduce the bankruptcy rates. The stricter 
requirement for service of bankruptcy papers also prevents the creditor 
to easily commence a proceeding against the debtor. The voluntary 
arrangement could save the debtor from the official state of bankruptcy 
while having his debt restructured and resolved. It is actually an 
alternative method of bankruptcy proceedings. Social guarantors are 
shielded from bankruptcy, which was caused by the loan that they have 
never taken, while other guarantors could only be sued if the creditor has 
obtained leave from the court. The amendment also protects the 
bankrupts in hardship from being objected their discharge by the creditor. 
Last but not least, the automatic discharge mechanism allows a bankrupt 
individual who fulfils certain criteria to be released faster. It is expected 
to stimulate the country's economic growth and development and at the 
same time benefit the creditors when reasonable contributions are made 
by debtors.  
In Singapore, the higher minimum debt threshold encourages 
debtors and creditors to resolve debts falling below the threshold without 
having to resort to the formal bankruptcy process. The differentiated 
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discharge framework also creates a more rehabilitative regime and sets 
out fixed exit points and clear timeframe for bankrupts to be discharged. 
The timeframes give bankrupts an incentive to adhere to their payment 
plan, their conditions of bankruptcy, and seek gainful employment as a 
means of achieving their discharge. Besides that, the removal of 
bankruptcy record allows ex-bankrupt to start afresh after they are 
discharged. Thus, their post-discharge-life would not be affected by their 
bankruptcy history, since the data is no longer available to the public. The 
expedited process gives benefit to the creditor from falling into the long 
waiting time to file the bankruptcy application. As for the administrator 
which is Official Assignee, their workload is taken off by the appointment 
of a private trustee for the institutional creditor, whereby they could focus 
their resources on cases concerning individual and small business. In 
overall, despite debtor’s rehabilitation, the Singapore amendment also 
seeks to achieve more balance between the right of debtor and creditor. 
Comparatively, Singapore bankruptcy law, in term of the 
amendment, performs better than Malaysia bankruptcy regime. It must 
be noted that the amendment in Malaysian law aligns to debtor one-
sidedly while Singapore amendment does concern about the creditor by 
enhancing their privilege to speed up the procedure despite several paths 
for the debtor to avoid bankruptcy. It is undeniable that debtor-friendly 
regime is good. However, since social justice and balance always 
outweigh individual hardship, the debt must be paid and bankruptcy must 
be prevented by all means. Therefore, technically and fairly speaking, 
debtors who could not repay their debt definitely deserve the bankruptcy 
proceeding. In fact, the Ministry of Law of Singapore (n.d.) did express 
that the reason for not implementing automatic discharge is to warn 
Singaporeans to avoid from getting into bankruptcy. Arguably, Malaysia 
amendment is too kind to the debtor as compared to Singapore 
amendment. Apart from that, the Singapore amendment also provides 
better rehabilitation process. Through rehabilitation, ex-bankrupts 
entitled for a complete deletion of their bankruptcy history and have a 
fresh start in their life. Singapore regime allows this, provided that the ex-
bankrupts comply with the debt resolution. It is recommended for 
Malaysian lawmaker to consider adopting this rehabilitation process 
since bankruptcy history means bad credit which could badly affect the 
employment opportunity. In conclusion, Singapore’s bankruptcy regime 
provides balanced protections to both parties of the bankruptcy 
proceeding, the debtor and creditor to achieve social justice. 
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